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(i) 


STATEMENT OF QUESTIONS PRESENTED 


The questions presented are: 


1. Whether the rights of the only surviving remainderman under 
an unambiguous will may be attacked collaterally on a question of 
construction never raised in fifty years' duration of the particular 
estate by any real party in interest. 


2. Is the plain meaning of a will which provides upon termination 
of the life estate by death or marriage of both life beneficiaries the 
remainder is then to be divided among five children named by testatrix, 
with substitution of descendants of deceased children, subject to con- 
struction which would alienate four-fifths of the corpus of the estate 
from the only remainderman surviving at the time of division, to per- 
sons neither a child nor descendant of a child of testatrix who claim 
indefeasibly vested interests in severable shares of four of the named 
children of testatrix dying without issue before the time of division 
specified in the will? 


3. Whether a successor trustee may, over a year after the death 


of the life beneficiary of a trust, assert a claim on behalf of executors 


of the estate of the life beneficiary which she did not claim on her own 
behalf, and who have failed to be substituted to the rights of their 
decedent, with the effect of alienating four-fifths of the corpus of the 
estate from the only remainderman living at the time of division 
specified in the will. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,071 


DIANA KEARNY POWELL, 
Appellant, 
v. 


NATIONAL SAVINGS AND TRUST COMPANY, 
Successor Trustee, 


Appellee. 


Appeal from a Final Order of the United States District 
Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under the Act of/Octo- 
ber 31, 1951, c. 655, Sec. 48, 50(a), 65 Stat. 726, 727, 28 US.C.A. 1291, 


1294, providing for appeal as of right from final decisions of the 
District Court. 


Appeal is taken from a final order of the United States District 
Court for the District of Columbia entered October 5, 1960 (JA/53) 
granting Motion of National Savings and Trust Company, Successor 
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Trustee, for Summary Judgment, and Denying Motions of Appellant 
Diana Kearny Powell for Summary Judgment, and for other action, and 
construing will and directing distribution, over objections of appellant 


Diana Kearny Powell. 


STATEMENT OF THE CASE 


This appeal is brought by Diana Kearny Powell, sole surviving 
substituted remainderman under the will of her grandmother, Diana 
Kearny Powell, deceased, probated in 1905 (Administration No. 12657) 
(JA 8), to set aside an Order of the United States District Court (JA 53) 
granting a Motion of the National Savings and Trust Company, Succes- 
sor Trustee, for Summary Judgment based upon a construction raised 


for the first time by the executors of the estate of Lucy Powell, a 
deceased life beneficiary, on September 17, 1959 (JA 25) at a hearing 
on a Motion to Compel Distribution filed by Appellant on August 31, 


1959 (JA 18). 


The will provided for distribution ot her remainder estate upon 
termination of the life estate by the death or marriage of both life 
beneficiaries equally among her five children, the descendants of a 
deceased child to take the share of the parent (JA 9). 


The original action in the Court below was a Complaint for 
appointment of The National Savings and Trust Company as Successor 
Trustee (JA 4) brought by the surviving life beneficiary in 1955 follow- 
ing the death of the testamentary trustee, William Glasgow Powell, the 
father of Appellant and one of the original remaindermen named in the 
will. Appellant Diana Kearny Powell, and also Owen Bullitt Powell and 
George Cuthbert Powell were named defendants. Appellant filed an 
Answer (JA 12) and supporting affidavit (JA 12) joining in the Com- 
plaint. Default was entered for Owen Buliitt Powell and George Cuth- 
bert Powell, who had been missing for many years. (JA 14) 
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Upon the death of Lucy Powell, September 1, 1958, the Successor 
Trustee, with the consent of appellant and the representatives of the 
Estate of Lucy Powell, engaged the American Archives Association to 
conduct an exhaustive investigation to discover the missing heirs of 
Diana Kearny Powell, deceased. This investigation disclosed Owen 
Bullitt Powell and George Cuthbert Powell had died without surviving 
descendants prior to the termination of the life estate by the death of 
Lucy Powell. (JA 25 and Rec.-Exhibit D to Motion to Compel Dis- 
tribution). Aimee E. Powell, one of the five children of testatrix, and 
one of the life beneficiaries, had died February 16, 1941, without sur- 
viv ing descendants. It was therefore conclusively established that 


appellant, Diana Kearny Powell, as substitute remainderman in the place 


of her father, William Glasgow Powell, was entitled to the entire corpus 
of the estate. 


Prior to the return of the report on Owen Bullitt Powell and 
George Cuthbert Powell, the Court had already approved the Third 
Account of the Successor Trustee (JA 14) showing distribution of one- 
third of the assets of the trust to appellant Diana Kearny Powell, by 
Order entered April 15, 1959 (JA 17). The trustee bank was represented 
for this purpose by the same counsel who had handled the eee for 
the life beneficiary, Lucy Powell, and was in fact at the time represent- 
ing the executors of her estate. Under authority of this Order, |cash was 
transferred to appellant's account and title to stock transferred on the 
books of the companies to appellant's name, amounting to approximately 


one third of the assets of the estate. 


When the Successor Trustee refused to proceed with the distribu- 
tion of the remaining two-thirds of the estate or to file the report of the 
investigation after a delay of several months, appellant, on ee 31, 
1959, filed a Motion to Compel Distribution (JA 18), with attached 
Exhibits A, B, C, and D, the last being the report of the American 
Archives Association on the heirs of Diana Kearny Powell, deceased 
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(JA 25 and Rec.) At the hearing on this motion, the executors of the 
estate of Lucy Powell appeared for the first time, but without being 
either substituted as plaintiff in the place of their decedent or by inter- 
vention, and opposed appellant's Motion, claiming that she was entitled 
only to one-fifth of the estate, and that the executors were entitled to a 
major share. The Successor Trustee at this time reversed its previous 
position, arguing in support of leave to add numerous parties in no way 
related to testatrix (JA 27). 


The numerous pleadings and hearings which followed may be 
summarized by stating that over appellant's opposition, some twenty 
persons were added as parties defendant by Order of the Court entered 
December 21, 1959 (JA 33) pursuant to the motions and argument of the 
Successor Trustee.’ The executors of the estate of Lucy Powell were 
immediately served and entered an appearance as defendants. The 
remaining newly-added parties were served by publication. (Docket 


entries). Appellant! filed a cross-claim for fraud against the executors 


of the estate of Lucy Powell, now pending in District Court, and entered 
the appearance of the other newly-added parties to prevent loss of their 
rights, if any, by default. 


Every motion, claim, and objection filed by appellant, Diana 
Kearny Powell, the only surviving remainderman, has been arbitrarily 
denied, and the Motion of the Successor Trustee for Summary Judgment 
(JA 45) based on the construction first claimed by the executors of the 
estate of Lucy Powell on September 17, 1959, and in contradiction to 
the plain meaning and intent of the will, was granted over appellant's 
objections by Order entered October 5, 1960 (JA 53), from which Order 
this appeal is taken. 


STATUTES AND RULES INVOLVED 


Title 28, U.S. Code, Federal Rules of Civil Procedure, Rule 25, 
Substitution of Parties, (a) Death. 


(1) If a party dies and the claim is not thereby 
extinguished,’ the court within 2 years after the death 
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may order substitution of the proper parties. If substi- 
tution is not so made, the action shall be dismissed as to 
the deceased party. The motion for substitution may be 
made by the successors or representatives of the deceased 
party or by any party and, together with the notice of hear- 
ing, shall be served on the parties as provided in Rule 5 
and upon persons not parties in the manner provided in 
Rule 4 for the service of a summons, and may be served 
in any judicial district. 


STATEMENT OF POINTS ON APPEAL 


As grounds for her appeal from the Order of the United States 
District Court for the District of Columbia entered October 5, 1960, 
granting the Motion for Summary Judgment of the Successor Trustee, 
the defendant Diana Kearny Powell respectfully submits that the 
Honorable Court erred: 


1. By rendering an unreasonable interpretation to words, plain 
and unambiguous in their intent and meaning, granting the entire 
remainder estate under the Last Will and Codicil of Diana Kearny 
Powell, deceased, to her children and descendants. 


2. By overruling the law of the case established by Order of the 
United States District Court for the District of Columbia entered 
April 15, 1959, approving partial distribution of one-third of the 
remainder estate of Diana Kearny Powell, deceased, to appellant, it 
then being unknown whether or not the defendants Owen Bullitt Powell 


and George Cuthbert Powell were living or dead, or were survived by 


descendants entitled under the will to share in the remaining two-thirds 
of the estate. 


3. By allowing pleadings by the executors of the Estate of Lucy 
Fowell, the deceased plaintiff, on September 17, 1959, who had neither 
been substituted as plaintiff under Rule 25(b) of the Federal me 
Civil Procedure, nor had petitioned to intervene. 


les of 


6 


4, By authorizing the appearance of the Executors of the Estate 
of Lucy Powell, the ‘deceased plaintiff, as parties defendant in opposi- 
tion to the position of their predecessor in interest. 


5. By adding as parties entitled to share in the distribution of 
the remainder estate of Diana Kearny Powell, deceased, numerous 
persons who had never claimed an interest in said estate over a period 
of fifty years, and who had acquired no new right by reason of any 


newly discovered evidence. 


6. By sustaining claims by the Executors of the Estate of Lucy 


Powell, deceased, which claims were tainted with fraud. 


7. By authorizing the successor trustee to favor special interests 
and claims rather than to act as an impartial stake holder. 


8. By arbitrarily denying all motions and claims of the defendant 
Diana Kearny Powell, the appellant herein, who is the only real party 


in interest. 


SUMMARY OF ARGUMENT 


Point I. 


The pertinent portion of the will of Diana Kearny Powell, deceased, 
is plain and unambiguous in its intent and meaning, and is not subject to 
construction or interpretation. The language is specific and logical and 
further spells out the intent of testatrix that it is her intent that the 
entire remainder property is to go only to her children and the de- 
scendants of a deceased child, and not to be alienated from those of her 
own blood. It is well-settled law, specifically supported by the cases 
cited by the Court and by all the parties, that rules of construction may 
not be invoked to frustrate the intent of the testatrix, or to obtain a 
strained, unnatural and unjust distribution. 
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Point II. 


The Court reaffirmed and finally approved the construction of the 
will of testatrix, Diana Kearny Powell, by Order entered April 15, 
1959, approving distribution of one-third of the corpus of the trust 
estate to appellant Diana Kearny Powell, pending the results of the 
investigation to establish whether or not the missing remaindermen, 
Owen Bullitt Powell and George Cuthbert Powell were living or|dead, 
or were survived by descendants entitled under the will to share in the 


remaining two-thirds of the estate. The Successor Trustee may not 
properly take a contrary position to that accepted and relied upon by 
all parties for fifty-five years, and approved by Order of the Court. 


Point ITI. 


The executors of the estate of Lucy Powell, the deceased plaintiff, 
were without status as parties unless substituted as plaintiff under 
Rule 25(b) of the Federal Rules of Civil Procedure, or otherwise made 
parties to the action by orderly procedures. Their pleadings and argu- 
ments should not have been accepted against the claim of a bona fide 


party. 
Point IV. 


Appearance of the executors of the Estate of Lucy Powell, as 
parties defendant in opposition to the position of their predecessor in 
interest represents a clear conflict of interest indicating bad faith 
which should not be authorized. 


Point V. 
The representation by the Successor Trustee that numerous per- 
sons were entitled to be added as parties and to share in the distribution 
of the remainder estate of Diana Kearny Powell, deceased, showed a 
flagrant disregard of its duty to conserve the estate against false 
claims. No newly discovered evidence and no newly discovered 
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relationship can be presented in justification, since the existence and 
relationship of these new parties was known at all times. Their intro- 
duction as claiming against the only remainderman when no claim had 
been made against the life beneficiary for distribution of their share 
under the codicil indicates bad faith in a position of trust in which the 


Successor Trustee owed a duty of impartiality to bona fide parties, 


and the intent to harass appellant into conceding fraudulent claims. 


ARGUMENT 
Point I. 


The pertinent portion of the will of Diana Kearny 
Powell, deceased, is plain and unambiguous in its intent 
and meaning, and is not subject to construction or inter- 
pretation. The language is specific and logical and further 
spells out the intent of testatrix that it is her intent that 
the entire remainder property is to go only to her children 
an@ the descendants of a deceased child, and not to be 
alienated from those of her own blood. It is well-settled 
law, specifically supported by the cases cited by the Court 
and by all the parties, that rules of construction may not 
be invoked to frustrate the intent of the testatrix, or to 
obtain a strained, unnatural and unjust distribution. 


Diana Kearny Powell, the grandmother of Appellant, died in 1904, 
leaving a last will and codicil, the pertinent part of which reads as 
follows: 


”. |. and upon the marriage or death of both daughters, then 
fourthly and finally to divide the said property absolutely 
and in fee, either in kind or by sale & conversion into 
money, equally between my children now living, viz: the 
said William Glasgow Powell, Owen Bullitt Powell, George 
Cuthbert Powell, the said Aimee Elizabeth Powell and the 
said Lucy Powell, the descendants of any who may die be- 
fore the time of division hereinbefore fixed, to have and 
take the share of their deceased parents, it being my inten- 
tion that my said daughters shall have the whole of said net 
income in equal shares so long as they live and are un- 
married, and upon the marriage or death of one,; the whole 
shall then be paid to the other until her marriage or death, 
when the entire property is to be equally divided among my 
children andthe descendants of any deceased child or chil- 
dren as hereinbefore specified " (JA 9) 
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The codicil is significant in that it throws light on the intent of the 
testatrix by limiting the amount of the life income and providing for 
distribution of the surplus among her other children and their heirs. 


For fifty-five years the plain meaning of this will and the| obvious 
intent of the testatrix to preserve the estate for her own descendants 
was not questioned, although the wise disposition and clear and un- 
ambiguous wording to effect that intent was frequently discussed and 
approved by persons interested. To remove any question, it is pointed 
out that'the intent is clearly spelled out within the will itself. 


Investigation by the American Archives Association established 
the fact that appellant, Diana Kearny Powell, was the only surviving 
descendant of testatrix at the time of distribution, that is, at the termina- 
tion of the life estate by the death of Lucy Powell. (JA. 25 ), | This 
report removed any question as to the right of appellant as sole re- 
mainderman at the time of distribution, and therefore entitled her to the 


entire corpus under the provisions of the will. 


The effect of the construction claimed by the Successor Trustee 
and upheld by the Court, which would alienate four-fifths of the|estate to 
strangers (JA 27, 33) shocks the conscience. If allowed to stand, no per- 
son could make a will or place property in trust with any confidence that 
the beneficiaries would ever receive it. 


It is well settled law, specifically supported by the cases |cited by 
the Court and by all the parties, that rules of construction may /|not be 
invoked to frustrate the intent of the testatrix, or to obtain a strained, 


unnatural and unjust distribution. The ruling in Pyne v. Pyne, 81US. 
App. D.C. 11, 154 F.2d 297, 300, specifies this unequivocally: 


"The basic, always controlling factor in the construction of 
wills is the intent of the testator. If that intent can be 
discerned in the language of the will, read of course, in the 
light of the surrounding circumstances, there is an end to 
the matter." 
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This is supported by the weight of authority everywhere, and is sum- 
marized in 96 C.J.S. 796, p. 218, "Residuary Clause - Construction," 
in these plain and pertinent words: 


"A residuary clause will be construed in the light of the will 
as awhole. A residuary clause in a will must be inter- 
preted in the light of the obvious intention of the testator, 
and courts of ‘equity cannot permit the disposition of the 
residue to defeat the testator's intention or so as to, in 
effect, perpetrate a fraud. Subtle distinctions, rules of 
construction or statutory rules may not be invoked in con- 
struing an unambiguous residuary clause." 


The same authority continues: 


A will should not be construed so as practically to cut off 
the residuary legatee." 


In defining the presumption arising from the naming of beneficiaries, 
the same authority under "Wills? Sec. 693, at p. 27, cautions: 


"The presumption does not prevent a construction that the 
gift is to a class and will not prevail if it appears from the 
whole will that the testator's intention was that persons 
named were to take in that manner and that the enumera- 
tion or designation was merely for the purpose of fixing 
with certainty the members of the class unless the specifi- 
cation. made leaves no open end to eject any of those 
designated or to admit others." 


Defining a "class in its ordinary acceptation," 96 C.J.S. at p. 240, 
note 27: 


|. a number or body of persons with common character- 

istics or in like circumstances or having some common 

attribute, and as applied to a devise, it is generally under- 

stood to mean a number of persons who stand in the same 

relation to each other or to the testator.” 

The case here before the Court is distinguishable from Scott v. 
Powell, 80 U.S. App. D.C. 277, cited by appellee and by the executors 
of the estate of Lucy Powell as authority in support of their claims, in 


that this decision was made upon the premise that no remaindermen 


11 


designated in the will survived the life estate, and therefore distribu- 
tion was made as in the case of partial intestacy. 


The attention of the court is directed to the earlier but applicable 
decision in Jewell v. Graham, 97 App. D.C. 391, 24 F.2d 257, cert. den. 
48 S. Ct. 559, 277 U.S. 596, 72 L.Ed. 1006, holding that the legatee of a 
deceased child who died before the life tenant, took no interest in the 
remainder estate. This is in agreement with that part of the ruling in 
Pyne v. Pyne, supra, cited by the court in its ruling in the instant case 
(JA 49), in which one of the remaindermen dying before final distribu- 
tion and vesting in possession of the remainder estate attempted to 
dispose of the remainder estate by will, alienating it from the substi- 
tuted remainderman. This Court ruled as follows: 

. . . we hold that upon the death of the testatrix, each desig- 
nated remainderman took a vested remainder in fee simple 


subject to be divested in the event of his death, . . . prior to 
the death of the life tenant . . .” 


Applying the rule to the facts in the Pyne case, this Court specified: 


"Since John Pyne's assignment to Henry Pyne carried John 
Pyne's interest only, it was ineffective as against Jennifer 
Pyne upon the death of John Pyne prior to the death of 
Caroline C. F. Pyne [the life beneficiary]. As to the one+ 
fourth of the property in which John Pyne's interest was 
contingent, his assignment was subject to the same limita- 
tions as his vested interest; his descendant became a sub- 
stituted remainderman when he died before the event which 
constituted the contingency upon which his interest depended. 
As the District Court held that John Pyne's interests were 
indefeasible, it follows that the decree must be reversed." 


Appellant submits that the same reasoning applies to the case 
here under consideration, and that as substituted remainderman she 


is entitled to distribution of the entire remainder interest. 


12 
Point II. 


The Court reaffirmed and finally approved the construc- 
tion of the will of testatrix, Diana Kearny Powell, by Order 
entered April 15, 1959, approving distribution of one-third 
of the corpus of the trust estate to appellant Diana Kearny 
Fowell, pending the results of the investigation to establish 
whether or not the missing remaindermen, Owen Bullitt 
Powell and George Cuthbert Powell were living or dead, or 
were survived by descendants entitled under the will to 
share in the remaining two-thirds of the estate. The 
Successor Trustee may not properly take a contrary posi- 
tion to that accepted and relied upon by all parties for 
fifty-five years, and approved by Order of the Court. 

Appellant directs the attention of the Court to the Report of the 
Auditor upon the Third Accounting, submitted under oath by appellee 
early in February, 1959 (JA 14), and finally approved by the Court on 
April 15, 1959 (JA 17), in which one-third of the assets of the trust 
estate of Diana Kearny Powell, deceased, were shown as distributed to 
appellant Diana Kearny Powell, the remaining two-thirds being retained 
pending results of the investigation to determine whether or not Owen 
Bullitt Powell and/or George Cuthbert Fowell were living or dead, or 
were survived by descendants entitled to share in the estate. The sub- 
sequent findings of the American Archives Association established that 
neither Owen Bullitt Powell nor George Cuthbert Powell were living, 
and that neither one left surviving descendants. (JA 25). It is sub- 
mitted that this construction is the law of the case, and is binding upon 
the Successor Trustee and upon the Court. It is further pointed out 
that this position is consistent with the original complaint (JA 4) and 
with all prior pleadings, as well as with the accepted interpretation 
relied upon by all parties for a period of fifty-five years. 


Mr. Charles W. Fitzgerald, trust officer with the National Savings 


and Trust Company who has been handling the estate for years, further 


confirmed the construction always followed and never before questioned, 
in his testimony at the hearing on January 20, 1960, quoted in the Joint 
Appendix. (JA 38-42). A different construction would imply bad faith 
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on the part of the Successor Trustee in having suppressed over a period 
of years the rights of persons no relation to the testatrix but who upon 
Motion of the Successor Trustee now have been ruled as entitled to share 
with appellant the corpus of the trust which the testatrix bequeathed to 
her children and the descendants of her children. 


Point IT. 


The executors of the estate of Lucy Powell, the deceased 
plaintiff, were without status as parties unless substituted as 
plaintiff under Rule 25(b) of the Federal Rules of Civil Pro- 
cedure, or otherwise made parties to the action by orderl; 
procedures. Their pleadings and arguments should not have 
been accepted against the claim of a bona fide party. 
The executors of the estate of Lucy Powell, the deceased plaintiff, 

were without status as parties unless substituted to the rights of their 
decedent, under Rule 25(b). Their first appearance, September 17, 1959, 
amounted to a trick upon the Court to recognize them as parties without 
the embarrassment of orderly procedures under the rules, which would 
have turned a searchlight on their conflicting contentions and lack of 
valid claims. There is no room for doubt that the sudden change in the 
position of the Successor Trustee was induced by them to give them a 
color of right which they could not have established by following the 
accepted procedures, and that the Successor Trustee was collaborating 
with them to set up a false claim against the estate, well knowing that 


appellant was the only bona fide claimant and party. 


It is not the intention of appellant to encumber this appealjat 
length with the subject-matter of the Cross-claim filed by her against 
the Executors of the estate of Lucy Powell for fraud on the trust estate 
here under consideration, except to indicate the tenor of their actions 
in a fiduciary capacity. The attention of the Court is particularly 
directed to the lack of candor in presenting facts to the Court exemplified 
in the Ruling of the Court, September 20, 1960, and the colloquy| which 
followed (JA 48-50). 


14 
Point IV. 


Appearance of the executors of the Estate of Lucy 

Powell, as parties defendant in opposition to the posi- 

tion of their predecessor in interest represents a clear 

conflict of interest indicating bad faith which should not 

be authorized. 

The bad faith of the executors of the Estate of Lucy Powell is 
best shown by comparison of their present contentions (JA 25, 43) 
with the position of their predecessor in interest, Lucy Powell, de- 
ceased, as set forth in her Complaint. (JA 4) As personal representa- 
tives of the plaintiff, they now appear as defendants opposing her posi- 
tion in fact as well as procedurally. It is clear that the plaintiff, on 


the advice of counsel, proceeded on the principle that the long absence 


of Owen and Cuthbert raised a presumption of their death and that 
appellant would be the only person having an interest in the remainder 
at termination of the life estate by her death. The present claim of 
the executors of the estate of Lucy Powell is a complete contradiction 
of the plaintiff's position. 


Point V. 


The representation by the Successor Trustee that 
numerous persons were entitled to be added as parties and 
to share in the distribution of the remainder estate of Diana 
Kearny Powell, deceased, showed a flagrant disregard of its 
duty to conserve the estate against false claims. No newly 
discovered evidence and no newly discovered relationship 
can be presented in justification, since the existence and re- 
lationship of these new parties was known at all times. Their 
introduction as claiming against the only remainderman when 
no claim had been made against the life beneficiary for dis- 
tribution of their share under the codicil indicates bad faith 
in a position of trust which the Successor Trustee owed a 
duty of impartiality to bona fide parties: and the intent to 
harass appellant into conceding fraudulent claims. 


The representation by the Successor Trustee that numerous per- 
sons were entitled to be added as parties and to share in the distribu- 
tion of the remainder estate of Diana Kearny Powell, deceased, 
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showed a flagrant disregard of its duty to conserve the estate against 
false claims. 

The ridiculous extent to which the Successor Trustee has gone to 
confuse the record by introducing utterly frivolous claims against the 


trust estate is well illustrated by its putting into the record the will of 
Shirley Randolph Turner in support of the claim of Mrs. Mabel Turner 


to share in the estate. Mrs. Turner is no relation of no relation of 
testatrix, being the wife of the son of the stepdaughter of testatrix, 
claiming under a clause directing that the estate be divided among the 
children and descendants of children of the testatrix. 


The duty of impartiality of the trustee as between bona fide bene- 
ficiaries of life estates and remaindermen is stated in 33 Am. Jur. p. 
700 as follows: 


"They [trustees] are equally bound to preserve the capital of 
the fund for the benefit of remaindermen and to secure the 
usual rate of income upon safe investments for the tenant for 
life . . . This is the basis of the stated principle that a 
trustee standing as he does between the life tenant and the 
remainderman must not favor one at the expense of the other. . . 


This duty is further delineated at 54 Am. Jur., p. 254: 


“Equity will refuse to uphold a transaction wherein a 
trustee has taken advantage of the situation of a beneficiary 
to obtain from him, for the benefit of another beneficiary, 
large property without consideration. Adams v. Cowen, 
177 U.S. 471, 44 .L. Ed. 851, 20S, Ct. 668." 


The Successor Trustee claims that the distribution which it 
advocates has been upheld by the Court, but fails to state that this 
ruling was obtained by its own misrepresentations (JA 27), andjis in 
conflict with its own earlier position and the prior action of the Court 
(JA 14, 17). This inconsistency became embarrassingly apparent at 
the hearing on October 3, 1960, when the Court, with four accountings 
of the Successor Trustee before it showing a total balance of approxi- 
mately $27,000 in personalty and real estate valued at about $3,000, of 
which one-third was shown as distributed to appellant (JA 16) and 
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approved by Order signed by Judge Holtzoff (JA 18), when the following 
colloquy took place (JA 51): 


“THE COURT [Judge Holtzoff]: How big is this estate ? 


"MR. PAIGE [for the Successor Trustee]: Approximately 
$30,000 in personalty, Your Honor, together with real 
estate in New Jersey which I am informed is valued be- 
tween $15,000 and $20,000. 


“THE COURT: It is about a $50,000 estate ? 
"MR. PAIGE: Approximately. 


"THE COURT:| About how large is the net share of each 
of the five remainders? Approximately? 


"MR. PAIGE: Well, it would be 1/5th as to each of the five 
remainders. 


‘THE COURT: . In other words, Miss Powell will get about 
$10,000 on one theory and much more on another theory ? 
Is that it? 


"MR. PAIGE: That is correct, Your Honor.” 


In a few months the value of the trust estate had almost doubled, and a 
good thing that it had, so that it could now be divisible by five shares 
(JA 28, 49, 53) instead of three, or even one (JA 16), without upsetting 
the distribution to appellant, shown in the Third and Fourth Accountings 


of the Successor Trustee, and effectually complied with by transfer of 


stocks upon the books of the companies involved. 


The Successor Trustee further omits mention of a little matter 
of collusion with the executors of the estate of Lucy Powell and their 
counsel with the objective of harassing appellant into conceding the un- 
founded claims of the executors. The limitation on the doctrine of res 
judicata is defined at 30A Am. Jur., at p. 399: 


"|. it is generally held that the principles of res judicata 
may not be invoked to sustain fraud, and that a judgment 
obtained by fraud or collusion may not be used as a basis 
for the application of the doctrine of res judicata. New 
Orleans v. Gaines (New Orleans v. Whitney) 138 U.S. 593, 
34 L.ed. 1102, 11S. Ct. 428; Welsh v. Mandeville (US.) 

1 Wheat. 233, 4 L.ed. 79." 
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The following authoritative statement appears particularly in point in 
the present case: 

"But as with all rules problems, the dominant purpose of 
the courts must be to do justice rather than to vindicate 
procedural rules. Proceedings for a summary judgment 
may result in the entry of an order substantially similar 
to a pre-trial order settling the issues. An erroneous 
pre-trial order may be modified even after the trial to 
conform to the facts developed on the trial." Barron & 
Holtzoff: Federal Practice & Procedure, Rules Ed., 
Vol. 1-A p. 851. 

Appellant submits that she should not be forced unwillingly into a 
campaign of counter-harassment to recover what unquestionably is hers 
by right, and that justice requires that the obviously erroneous |decision 
of the Court below be reversed and judgment entered consistent with 


the plain intent of her grandmother's will. 


CONCLUSION 


Appellant submits that there is no question of construction 


presented by the will of Diana Kearny Powell, deceased, which jis clear 


and unambiguous in its intent to confine distribution of the entire 
remainder estate to her own descendants, of whom appellant Diana 
Kearny Powell as substitute remainderman in the place of her father, 
William Glasgow Powell, is the only member of the class at the time 
of distribution, that opposition to her claims has been colored with 
misrepresentations, improprieties, and bad faith, which have misled 
the Court below into entering erroneous judgments and orders, and 
that upon the facts and the law, appellant is entitled to judgment in her 


favor. 


WHEREFORE, appellant Diana Kearny Powell respectfully 
prays the Court that the Order of the Court below granting the Motion 
of the Successor Trustee for Distribution and denying appellant's 
claims and motions be reversed and set aside; and to direct entry of 
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an order directing distribution of the entire corpus of the estate of 
Diana Kearny Powell, deceased, to Diana Kearny Powell, substituted 
remainderman in the place of her father, William Glasgow Powell, and 


only remainderman in existence and capable of taking at the time of 


distribution, in accordance with the provision of the will of testatrix 
for distribution of the remainder estate; and for costs and attorneys' 


fees. 


Respectfully submitted, 


DIANA KEARNY POWELL, pro se 


1500 Massachusetts Ave., N.W. 
Washington 5, D. C. 


Attorney at Law 
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[ Filed Sept. 13, 1955] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LUCY POWELL, 
824 Stockton Avenue, 
Cape May, New Jersey, 


Plaintiff, 


Vv. 


DIANA KEARNY POWELL, 


) 
) 
) 
) 
) 
) 
| 
all ses ns Avenue, N.W-) Civil Action No. 4051 - "55 

) 

) 

) 

) 

) 

) 

) 

) 

) 


and 


GOERGE CUTHBERT POWELL, 
Address unknown, 


and 


OWEN BULLITT POWELL, 
Address unknown, 


Defendants. ) 


COMPLAINT FOR THE APPOINTMENT 
OF A SUCCESSOR TRUSTEE 


1. Plaintiff is a citizen of the United States and a resident of Cape 
May, New Jersey. Defendants are individuals to be found in the District 
of Columbia and elsewhere as set forth in the caption of this complaint. 
The amount involved in this action is in excess of $3,000 exclusive of 
interest and costs. 

2. Diana Kearny Powell died a resident of the District of Columbia 
and leaving a last will and testament bearing date the 25th day of May, 
1895, and a codicil thereto bearing date the 27th day of June, 1902, 
which were duly admitted to probate and record in this court on January 
9, 1905, in Administration No. 12,657. A copy of said will and codicil 
is annexed hereto as "Exhibit A". 

3. By said will and codicil the entire estate of this testatrix, 
including both real and personal property, was devised and bequeathed 
absolutely and in fee simple to William Glasgow Powell, son of the 


5 
testatrix, intrust. Said William Glasgow Powell as trustee was directed 
to pay the net income from said trust to his sisters Aimee Elizabeth 
Powell and Lucy Powell until the marriage or death of either of them, 
and upon the death or marriage of either of them said trustee is 
directed to pay the entire income to the remaining sister until her 
death or marriage. The codicil provided that upon the death or mar- 
riage of either Aimee Elizabeth Powell or Lucy Powell the income to 
be paid the remaining sister was limited to $1200 per annum and any 
income in excess of $1200 per annum was to be paid to the children of 
testatrix, equally, or their issue. Upon the death or marriage pf both 
of said sisters, William Glasgow Powell was directed to distribute the 
entire principal of the trust estate, both real and personalty, to the 
children of the testatrix, the descendants of any child who died |before 
the time of distribution to take the share of their deceased parent. Said 
will named William Glasgow Powell as executor. 

4. Testatrix had five children, namely: (a) Aimee Elizabeth 
Powell, who died in Washington, D. C., on the 16th day of February, 
1941, leaving no descendants. (b) Lucy Powell, plaintiff herein, who 
resides at Cape May, New Jersey, and having never married has 
received the net income from the trust estate since the death of her 
sister Aimee Elizabeth Powell. (c) William Glasgow Powell, the testa- 
mentary trustee, who died at Vence, Alpes, Maritimes, France, on the 


11th day of May, 1955, leaving as his sole surviving eal a 
litt 


daughter Diana Kearny Powell, defendant herein. (d) Owen Bu 
Powell, who, plaintiff is informed, believes and therefore avers, dis- 
continued all communication with members of his family approximately 
in 1905 and has not been heard of since that date. Plaintiff is unable to 
ascertain whether the said Owen Bullitt Powell is deceased or |whether 
he has living descendants. (e) George Cuthbert Powell, who, plaintiff 
is informed, believes and therefore avers, disappeared in 1916 without 
giving any notice or any information as to where he was going and who 
has not been heard of since the date of his disappearance. At the time 
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of his disappearance George Cuthbert Powell had no living descendants 
and plaintiff is unable to ascertain whether the said George Cuthbert 
Powell is deceased or whether he has living descendants. 

5. William Glasgow Powell, who was nominated executor under 
said will, duly qualified and served as such in Administration No. 12,657 
in this court. On the 27th day of July, 1906, in his final act as executor 
he distributed personal assets of the value of $19,501.53 to himself as 
residuary trustee. ‘On June 1, 1940, the said William Glasgow Powell as 


trustee (having permanently established his residence in France) desig- 


nated and appointed the National Savings and Trust Company of Washington, 
D. C., as his agent in the management of the personal assets of the trust 
estate. From that date until the death of William Glasgow Powell the 
National Savings and Trust Company has managed the personal assets 

of said estate and presently holds as agent the following trust assets: 


United States Treasury Bonds 
carried at $ 12,658.75 
Corporate stocks of the value of 10,764.00 


Principal cash in the amount of 162.14 


Comprising a total of $ 23,586.89 
Plaintiff is informed, believes and therefore avers that the net income 
from said trust has never exceeded $1200 per annum. | 
6. The following real property is a part of the trust estate: 


Block 62, Lot 10, known as 824 Stockton Avenue, 
Cape May, New Jersey 


The real property is assessed for tax purposes at the value of $750 and 
the improvements thereon are assessed for tax purposes at the value of 
$2800. Pursuant to a verbal agreement between plaintiff and William 
Glasgow Powell, trustee, plaintiff has paid all taxes, maintenance costs 
and the cost of repairs to said real property and has resided in said 
property rent free for a portion of the summer months of each year. 

”. Plaintiff is informed, believes and therefore avers that there 
will be no administration of the estate of William Glasgow Powell in 


France or inthe United States. 
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8. The will and codicil of Diana Kearny Powell does not designate 
any successor or substitute trustee upon the death of William Glasgow 
Powell. 
9. Plaintiff desires to have appointed as trustee to act in place 
and stead of William Glasgow Powell, deceased, the National Savings 
and Trust Company, a corporation organized under the laws of the 
United States applicable to the District of Columbia, having a place of 
business therein and authorized by law to accept such appointment. The 
National Savings and Trust Company has agreed to act as successor 
trustee if appointed by this court. 
WHEREFORE, THE PREMISES CONSIDERED, plaintiff prays: 
1. That process may issue against all of the defendants and that 
service by publication may be ordered against those not to be found in 
this jurisdiction. 
2. That this court by its judgment and decree herein appoint the 
National Savings and Trust Company trustee to execute the trust created 
by the last will and codicil of Diana Kearny Powell, deceased, in the 
place and stead of William Glasgow Powell, deceased, with all|the rights, 


titles, powers and discretions, and with all the duties and obligations by 


said will vested in and imposed upon the said William Glasgow Powell; 
that by the court's order title to the real estate in said trust be vested 
in said successor trustee. 

3. And for such other and further relief as to the court may seem 
just and proper. 

/s/ Lucy Powell, Plaintiff 
STATE OF NEW JERSEY ) 
ss: 

COUNTY OF CAPE MAY ) 

I, the undersigned, do solemnly swear that I have read the fore- 
going complaint for the appointment of a successor trustee by|me sub- 
scribed and know the contents thereof; that the matters and things 
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therein stated of my own knowledge are true and those stated upon 
information and belief, I believe to be true. 
/s/ Lucy Powell 
SUBSCRIBED AND SWORN TO before me this 12th day of September, 
1955. 


/s/ Anne T. Ogden 
Notary Public of New Jersey 


My Commission expires: Jan. 30, 1956 


/s/ Benj. W. Dulany [ By R.E.M.] 
Attorney for Plaintiff 
822 Southern Bldg., 
Washington, D. C. 


| Filed Jan. 11, 1905, Register of Wills, D.C.] 


"EXHIBIT A" 
[ Original will written in longhand] 


LAST WILL AND TESTAMENT 
OF DIANA KEARNY POWELL, WIDOW, OF 
WASHINGTON, D. C. 


I, Diana Kearny Powell, widow, of the City of Washington, in the 


District of Columbia, do make this my last will and testament: 

First: Idirect my executor, hereinafter named to pay my funeral 
expenses and debts. 

Second: I give and devise unto my mother Mrs. Diana M. Kearny, 
for and during her natural life, the following real estate, viz: All those 
certain lots and pieces of ground in the city and county of Cape May, 
New Jersey, which were conveyed to me by my said mother by deed 
of October 28, 189 1, of record in the Clerk's office of Cape May County, 
at Cape May Court House, New Jersey, in Book 98 of Deeds, pages 455 
et seq:, and also all that certain tenement and parcel of ground in the 
city of St. Louis, ‘Missouri, which was conveyed to me by my sdid mother 
by deed of May 20, 1895, being known and distinguished as lot forty one 
(41) and parts of lots forty (40) and forty-two (42) in Block Nine Hundred 
and Twenty Two (922) being a piece of land fronting on the south side 
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of Pine Street fifty feet (50 ft:), by a depth of one hundred and nine 
33/100 feet (109 33/100 ft:) to an alley, improved by a three story 
brick dwelling, known as No. 2340 Pine Street in said city of St. Louis, 


Missouri. 
Third: Upon the death of my said mother, and the termination of 


her life estate hereinabove devised, or immediately upon my own death, 
should I survive her, I give and devise the above described property in 
Cape May, New Jersey, and in St. Louis, Missouri, unto my son William 
Glasgow Powell, and his heirs forever, in and upon the trusts hereinafter 
declared in the next succeeding and residuary clause hereof. 
Fourth: All the rest and residue of my estate, real personal and 
mixed, of whatsoever kind and description and wheresoever ae 
of which I now am or at the time of my death may be seized and pos- 
sessed, I give, devise and bequeath unto my said son William Glasgow 
Powell, and his heirs forever, in and upon the following trusts viz: first, 
to collect and reduce into money all the personalty and the same to 
safely invest, and from such investment and from the realty hereby de- 
vised, to collect the profits, income and rents, and after deducting and 
paying therefrom all costs and charges necessary for the preservation 
of the property, including taxes, levies, assessments, insurance and 
repairs, and his own proper expenses and commissions, secondly, to 
pay the net residue in equal parts semi-annually, to my two daughters, 
Aimee Elizabeth Powell and Lucy Powell, to each one-half, until the 
marriage or death of either, whichever event shall first happen, and 
thirdly, upon the marriage or death of one of my said daughters, then 
and thereafter to pay the whole of said net income, semi-annually, to 
the other daughter, if alive and unmarried, and upon the marriage or 
death of both daughters, then fourthly & finally to divide the said property 
absolutely and in fee, either in kind or by sale & conversaion into money, 
equally between my children now living, viz: the said William Glasgow 
Powell, Owen Bullitt Powell, George Cuthbert Powell, the said |Aimee 
Elizabeth Powell and the said Lucy Powell, the descendants of any who 
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may die before the time of division hereinbefore fixed, to have and take 
the share of their deceased parents, it being my intention that my said 
daughters shall have the whole of said net income in equal shares so 
long as they live and are unmarried, and upon the marriage or death 
of one, the whole shall then be paid to the other until her marriage or 
death, when the entire property is to be equally divided among my 
children and the descendants of any deceased child or children as here- 
inbefore specified. 

Fifth: I nominate and appoint my said son, William Glasgow Powell, 
executor of this my will, and guardian of the persons of my said daughters, 
and direct that no security be required of him on his official bond, in 
either capacity: and I further empower him as Trustee to sell and con- 
vey any and all property hereby devised, without liability on the pur- 
chasers to see to the application of the purchase money, but charging 
my said Trustee with the duty of reinvesting the same, according to the 


Trusts hereof, further authorizing him to change the form of such and 


all investments as the best interest of my children, shall, in his judg- 
ment require. 

Sixth: Should either or both of my said daughters be under age 
and unmarried at the time of my death, the income from the estate may 
be applied by my said Trustee toward their support, maintenance and 
education, unless means therefor be supplied from some other source, 
of the sufficiency of which my said Trustee shall judge; but if he do not 
apply such income for such purposes, he shall reinvest the same, to be 
paid to them upon attaining full age, as above directed. 

In Testimony, whereof, I have hereto subscribed my name and 
affixed my seal in the City of Washington, District of Columbia, this 
twenty fifth (25th) day of May, 1895. 

| /s/ Diana Kearny Powell (SEAL) 


Signed, sealed, published and declared by the above named testatrix, 
Diana Kearny Powell, as and for her last will and testament in our 


presence, who, in her presence and at her request, and in the 
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presence of each other have hereunto subscribed our names asjattest- 
ing witnesses. 


dead /s/ Reginald Fendall 
/s/ Leonard J. Mather 


/s/ Marfan H. S (?) 
[ Morgan H. Beach] (added by D.K.P.) 


I, DIANA KEARNY POWELL, being of sound and disposing mind, 
do publish and declare this as a codicil to my last will and testament, 
revoking said last will and testament, insofar as it is inconsistent with 
this codicil. 

ist. If the income from my estate left to my two daughters 
Aimee Elizabeth & Lucy, amounts to exceed Eighteen Hundred Dollars 
($1800) I direct that one-half of the said income, be paid to each separately 
& not to them jointly, as provided in my last will & testament -- 

2nd. If, on the death or marriage of either of my said daughters; 
Aimee Elizabeth & Lucy, the income left to the other under the terms 
of my last will & testament, exceeds the sum of Twelve Hundred Dol- 
lars ($1200) I direct that the amount ($1200) be all that shall be paid to 
such daughter as may be entitled to the income under my last will & 
testament, & the surplus of my income over the said sum of Twelve 
Hundred Dollars (1200) be divided equally among such other of my 
children, as may be alive at such distribution and their heirs 

/s/ Diana Kearny Powell 
Diana M. Kearny 
Therese L. Coles 
Lucy Minnegerode 


Cape May, New Jersey 
June 27, 1902 
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{ Filed October 3, 1955] 
ANSWER OF DEFENDANT DIANA KEARNY POWELL 

The defendant Diana Kearny Powell states that she has read all 
of the allegations contained in the complaint filed herein by Lucy Powell 
and that to her best knowledge and belief all of the allegations made 
therein are true and she hereby joins with plaintiff in praying to this 
Honorable Court for the appointment of National Savings and Trust 
Company as successor trustee to execute the trust created by the last 
will and codicil of Diana Kearny Powell, deceased, with all of the rights, 
titles, Powers and discretions, and with all of the duties and obligations 
by said will vested'in and imposed upon William Glasgow Powell, the 
deceased trustee. 


/s/ Diana Kearny Powell 
1500 Massachusetts Avenue, N.W. 
Washington, D. C. 


AFFIDAVIT 
DISTRICT OF COLUMBIA, ss: 

I, the undersigned, DIANA KEARNY POWELL, being first duly 
sworn, on oath depose and say that I reside at 1500 Massachusetts 
Avenue, N. W., Washington, D. C., and that I am the daughter of Wil- 
liam Glasgow Powell and the niece of George Cuthbert Powell and Owen 
Bullitt Powell; that from my conversations with members of the family 
I have ascertained that Owen Bullitt Powell discontinued all communica- 
tion with members of his family in approximately 1905 and has not been 
heard from since that date; that I have made efforts to locate the said 
Owen Bullitt Powell by writing members of his family and have not been 
able to ascertain whether he is living or dead, or, if living, where he 
resides; that from! the information which I have been able to obtain the 
said Owen Bullitt Powell to my best information and belief is a non- 
resident of the District of Columbia and has been a non-resident for 


the past six months. 
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Affiant further states that George Cuthbert Powell disappeared in 
1916 without giving any notice or telling anyone connected with |the family 
where he was going, and upon information and belief said George Cuth- 
bert Powell has not been heard from since the date of his disappearance; 
and affiant does not know whether said George Cuthbert Powell is living 
or dead or, if living, where he resides; affiant has attempted to locate 
the said George Cuthbert Powell by writing various members of the 
family and has been unable to obtain any information with regard to his 
whereabouts; that affiant believes that the said George Cuthbert Powell 
is a non-resident of the District of Columbia and has been a non-resident 
for the six months preceding the execution hereof. 
/s/ Diana Kearny Powell 


[ Jurat] 


[ Filed January 2, 1956] 
ORDER 
Upon consideration of the pleadings filed herein and it appearing 
to the Court that all defendants have been duly served by publication 
and that none of the defendants has stated any objections to the prayers 
contained in the complaint, it is this 2nd day of January, 1956, 
ORDERED, That the National Savings and Trust Company, Wash- 
ington, D. C., be and hereby is appointed Successor Trustee in the place 
and stead of William Glasgow Powell, deceased, to execute the trust 
created by the last will and codicil of Diana Kearny Powell with all of 
the rights, titles, powers and discretions, and with all the duties and 
obligations by said will and codicil vested in and imposed upon the said 
William Glasgow Powell, this Order to be without costs. 
/s/ Charles F. McLaughlin 
JUDGE 


[ Filed January 3, 1956] 
DEFAULT 
It appearing from the record that the defendants George Cuthbert 
Powell and Owen Bullitt Powell have failed to enter their appearance, 
plead or otherwise ‘defend this action although duly published against 
as specified in the Order passed herein on October 31, 1955, proofs of 
publication and an affidavit from plaintiff's attorney having been filed, 
as required and the time specified in said Order having expired, it is 
this 3rd day of January, 1956, declared that the said defendants, George 
Cuthbert Powell and Owen Bullitt Powell are in default. 
HARRY M. HULL, 
Clerk 
By Lloyd E. Dietrick, 
Deputy Clerk 


[ Filed March 31, 1959] 
REPORT OF THE AUDITOR 


On Third Account and Report of National Savings 
And Trust Company, Successor Trustee under will 
And Codicil of Diana Kearny Powell, Deceased, 


Filed Jan. 12, 1959. | 


To the United States District Court for the District of Columbia: 

In compliance with Rule 22, the Auditor respectfully reports as 
follows: 

1. The trust was established in the residuary clause of the will 
of Diana Kearny Powell (Administration No. 12657). Copy of the will 
is annexed to the complaint filed September 13, 1955. Briefly, the 
testator gave her entire estate to her son William Glasgow Powell, in 
trust, to pay the net income, in equal shares, to her daughters Aimee 
Elizabeth Powell and Lucy Powell, until the marriage or death of 
either, whichever happens first, and upon the marriage or death of 
either, to pay the whole of the net income to the other daughter if alive 
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and unmarried, and upon the marriage or death of both daughters to 
divide the property equally between her children William Glasgow 
Powell, Owen Bullitt Powell, George Cuthbert Powell and said [Aimee 
Elizabeth Powell and Lucy Powell, the descendants of any who die before 
division to take their parents' share. Aimee Powell died February 16, 


1941, leaving no descendants. Lucy Powell died September 1, 1958, 
leaving no descendants. William G. Powell died May 11, 1955,| survived 
only by his daughter Diana Kearny Powell. Owen Bullitt Powell has not 
been heard from since 1905 and George Cuthbert Powell has not been 
heard from since 1916, and it is not known whether they are living or 
dead or left descendants. The account shows distribution of one-third 
personal assets of principal as of September 1, 1958 and one-third of 
income as of December 10, 1958 to Diana Kearny Powell. The| remain- 
ing two-thirds of personal assets and income, together with real estate 
known as Block 62, Lot 10, improved by premises 824 Stockton Avenue, 
Cape May, New Jersey, are retained by the Trustee, pending endeavor to 
locate Owen Bullitt Powell and George Cuthbert Powell, or their issue, if 
any. 
2. Said Third Account, covering the period from January 4, 1958 
through December 10, 1958, has been audited and found to result in the 
following balances for future accounting: 


Principal Income Total 


Stocks, carried at $ 8,779.00 $ 8,779.00 
Cash 9,992.00 $128.12 _ 10,120.12 


$18,771.00 $128.12 $18,899.12 


The foregoing balances represent two-thirds of value of| Principal 
Personal Assets as of September 1, 1958, and income from September 
1, 1958 to December 10, 1958, retained by the Trustee for future dis- 
tribution when the remaindermen entitled thereto shall have been 
determined. 

3. The account shows the additional one-third value of personal 
assets of principal at September 1, 1958, and income from September 1, 
1958 to December 10, 1958, distributable to Diana Kearny Powell, only 
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surviving issue of William G. Powell, who died May 11, 1955, pursuant 
to Item Fourth of Will of Diana Kearny Powell, deceased, as follows: 
| Principal Income Total 


Stocks, carried at $4,269.13 $4, 269.13 
Cash $4,647.09 
Trustee's 

commission 469.28 5,116.37 63.11 5,179.48 


| $9,385.50 $63.11 _ $9,448.61 
4. The account further shows proposed distribution of $615.97 
to the Estate of Lucy Powell, deceased life tenant, who died September 
1, 1958, representing accrued income to the date of death. 
5. Said account shows commission to the Trustee as follows: 
From Principal: 


5 per cent of $344.49 being principal 
disbursements to December 10, 1958 $17.22 . 
5 per cent of $9,385.50 being market 
value of personal assets, distribut- 
able to Diana Kearny Powell, as of 


September 1, 1958 469.28 $486.50 
From Income: 


5 percent of $353.47 income collected 
from August 11, 1958 through 
December 10, 1958 $ 17.67 


The Auditor recommends that said commission be allowed as 
listed above. 

In a memorandum included in said account, the successor Trustee 
reserves its right to commission on real estate and on share of personalty 
not distributed as of December 10, 1958. 

6. All stocks exhibited have been examined and found to correspond 
with the Trustee's annual report filed January 12, 1959. 

The total amount on deposit as of December 10, 1958, the closing 
date of the Third Account, was found to be $15,950.46, subject to with- 
drawal of commission items included as disbursements in said account, 
totaling $34.89, resulting in a reconciled cash of $15,915.57, which 
agrees with the total cash for which the Trustee is accountable as of 
December 10, 1958. 
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7. The Auditor recommends that the Trustee be allowed the 
following item: 


Auditing charge for auditing 
account of the Trustee and 
for this Report to the Court, 
including $13.00 for verify- 
ing deposits, requiring trip 
to bank, as provided by Rule 
22(d) $53.00 


8. Copies of this report have been sent by mail to The National 
Savings and Trust Company, Diana Kearny Powell and Messrs./ Douglas, 
Obear and Campbell. 

9. The Clerk of the Court has been furnished with notices of the 
filing of this report for mailing to the following: 


National Savings and Trust Co., Diana Kearny Powell, 
15th St. & New York Ave., N.W., 1500 Mass. Ave., N. W., 
Washington 5, D. C. Washington, D. C. 


Messrs, Douglas, Obear & Campbell, 
822 Southern Building, 
Washington 5, D. C. 


Respectfully submitted, 


/s/ Fred J. Eden, 
Audi 


[ Filed April 15, 1959] 


ORDER APPROVING REPORT OF AUDITOR 
AND THIRD ACCOUNT AND REPORT OF 
NATIONAL SAVINGS AND TRUST COMPANY 
SUCCESSOR TRUSTEE UNDER WILL AND 
CODICIL OF DIANA KEARNY POWELL, 
DECEASED, FILED JANUARY 12, 1959 


Upon consideration of the report of the Auditor upon the Third 
Account and Report of the National Savings and Trust Company, Suc- 
cessor Trustee under the will and codicil of Diana Kearny Powell, 
deceased, filed herein on the 12th day of January, 1959, and said Report 
of the Auditor having been filed herein the 31st day of March, |1959, and 
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the time for filing objections and exceptions to said report and the 
account having expired, and no objections or exceptions having been 
filed, it is by the Court this 15th day of April, 1959, 

ORDERED, that said Report of the Auditor filed herein on the 
31st day of March, |1959, and the Third Account and Report of the 
National Savings and Trust Company, Successor Trustee herein, be 
and the same are hereby fully approved, ratified and confirmed. 


/s/ Alexander Holtzoff 
JUDGE 


[ Filed August 31, 1959] 


MOTION TO COMPEL DISTRIBUTION TO SOLE 

SURVIVING HEIR AND NEXT OF KIN OF REMAIN- 

DERMEN DESIGNATED TO TAKE TRUST ESTATE 
ON DEATH OF LIFE BENEFICIARIES 


Comes now the defendant, Diana Kearny Powell, and respectfully 
prays the Honorable Court to authorize, empower, and direct the National 
Savings and Trust Company, the successor trustee appointed in the above- 
entitled cause under the last will and codicil of Diana Kearny Powell, 
deceased, Administration No. 12657 in this Court, to distribute to the 
defendant Diana Kearny Powell, as sole surviving heir and next of kin 
of remaindermen designated to take on the death of the life beneficiaries 
of the trust, the entire corpus of the trust estate, including real property 


and tangible personal property, as well as all cash and choses in action, 


together with all accrued interest and proceeds therefrom, and as grounds 
therefor she shows unto the Court as follows: 
I. 

That the facts averred in the Complaint are hereby adopted, except 
as they are herein! shown to be changed or supplemented by later dis- 
covered evidence; ‘and that the National Savings and Trust Company is 
the duly qualified and acting successor trustee, pursuant to the Order 
entered herein on January 3, 1956, and of the provisions of the above- 
named will and codicil, certified copy of which is attached hereto and 
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made a part hereof as EXHIBIT A, which exhibit includes the Petition 


for probate of will and codicil, Waivers and Consents of heirs at law 


and next of kin, the inventory of the appraised personal estate, jthe 

Petition of the Executor for authority to make distribution, the Agree- 

ment and Memorandum, and the Order of Court of November 20, 1905, 

authorizing the executor to make distribution. 
I. 

That all the remaindermen designated by name in said will and 
codicil to take on the death of the life beneficiaries of the trust| died 
before the plaintiff, Lucy Powell, who was the sole remaining life bene- 
ficiary, and who died on September 1, 1958, without issue, and that none 
of the remaindermen were survived by issue except William a 
Powell, the father of the defendant Diana Kearny Powell, who is the only 
surviving heir at law and next of kin entitled to take the entire remainder 


SgZOW 


immediately upon termination of the life estate, in support of which aver- 
ments the following exhibits are attached hereto and made a part hereof: 
EXHIBIT B - Letter of Lemuel C. Shepherd, Jr., General, 
U. S. Marine Corps, Commandant of the Marine Corps, 
to defendant Diana Powell, dated 19 May 1955, on death 
of her father, Brigadier General William G. Powell, 
U. S. Marine Corps, Retired; Veterans Administrati 
notice of award of death pension to widow. 
EXHIBIT C - Aimee E. Powell, death certificate, February 
16, 1941. 
EXHIBIT D - Report of investigation In Re Estate of Diana 
Kearny Powell, deceased, showing documentary evidence 
as follows: 
Owen Bullitt Powell, Jr., only son of Owen Bullitt 
Powell, Sr., died July 15, 1935. 
Owen Bullitt Powell, Sr., died March 26, 1936. 
George Cuthbert Powell died February 3, 1943, 
without issue. 


20 
Lucy Powell, died September 1, 1958, showing 
Diana Kearny Powell, niece, Washington, D. C., 
next of kin. 
I. 

That the successor trustee continues to hold assets as shown in 
the Final Report of the Auditor, from which partial distribution has been 
made to the defendant Diana Kearny Powell in the amount of ($4,647.09) 
Four Thousand Six Hundred and Forty-Seven Dollars and Nine Cents, 
pursuant to the Order entered herein on April 15, 1959, from which was 
deducted a commission of Four Hundred and Sixty-Nine Dollars and 
Twenty-Eight Cents ($469.28) 2nd advances of Fifteen Hundred Dollars 
($1500); that successor trustee has retained stocks shown to be dis- 
tributable to defendant Diana Kearny Powell in the amount of Four 
Thousand Two Hundred and Sixty Nine Dollars and Thirteen Cents 
($4,269.13) and has paid to her only the income therefrom, from the 
date of the Order authorizing partial distribution; and that the successor 
trustee also retains control of the real estate administered as part of 
the trust known as 824 Stockton Avenue, Cape May, New Jersey; and that 
stocks in the amount of Eight Thousand Seven Hundred and Seventy-Nine 
Doliars ($8,779) and cash in the amount of Ten Thousand One Hundred 
and Twenty Dollars and Twelve Cents ($10,120.12), totaling Eighteen 
Thousand Eight Hundred and Ninety-Nine Dollars and Twelve Cents 
($18,899.12) and accrued income therefrom have been "retained by the 
Trustee for future distribution when the remaindermen entitled thereto 


shall have been determined"; and that the report on the missing heirs in 


re Estate of Diana Kearny Powell, deceased, submitted as Exhibit D, 


presenting conclusive evidence that the remaindermen Owen Bullitt 
Powell and George Cuthbert Powell died before the plaintiff-life bene- 
ficiary, Lucy Powell, leaving no surviving issue, was in the hands of 
the successor trustee on or about May, 1959, so that from that date it 
was determined that the defendant Diana Kearny Powell was the sole 


surviving remainderman. 
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IV. 
That the complaint herein makes no reference to certain tangible 
personal property which under the terms of the said will was to be sold 
and the proceeds applied to the trust, nor to the provision of the Codicil, 


second paragraph: 
| | , and the surplus of my income over the said sum of 
Twelve Hundred Dollars ($1200) be divided equally among 
such other of my children, as may be alive at such distri- 
bution and their heirs." 
and that no power was granted by said will and codicil (EXHIBIT A) to 
dispose of any portion of the corpus of the trust estate by gift) contractual 
agreement, or testamentary disposition, or in any way other than accord- 
ing to the terms of said will, which provides that all personalty be reduced 
into money and invested, and the proceeds applied to the trust. 
Vv. 
That the complaint further makes no reference to an agreement 
incorporated in the Petition for Distribution (EXHIBIT A) signed by the 
five testamentary legatees, Owen Bullitt Powell, George Cuthbert Powell, 
Aimee E. Powell, Lucy Powell, and William Glasgow Powell, which agree- 
ment attempts to distribute tangible personal property among the five 
legatees in accordance with what purports to be a handwritten undated 
and unwitnessed memorandum of the testatrix;that said agreement does 
not conform to any of the essential elements of testamentary paper and 
was not included in the probate of the will except by reference, that it 
is in conflict with the express terms of said will, and has the effect of 
reducing the corpus of the estate in derrogation of the rights granted 
by the will both as to the residuary beneficiaries entitled to income in 
excess of Twelve Hundred Dollars ($1200) a year under the trust, and 
as to the remaindermen upon termination of the particular leis 
Defendant Diana Kearny Powell avers that said agreement is a contract 
without the attributes of testamentary paper, effective only as between 
the several parties thereto, and that it is without force and effect as to 
her to divert from her as sole surviving remainderman tangible personal 
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property to which she is entitled as part of the estate specified in the 
will as part of the trust estate, the defendant Diana Kearny Powell not 
having been a party to said contractual disposition of personal property 
and having had no prior knowledge or information of it. She alleges that 
the Trustee is responsible to her for distribution to her of specific 
tangible personal property designated by the said will to be sold to 
augment the proceeds of the trust but which was permitted to remain in 
the possession and custody of the life beneficiary, the plaintiff herein; 


that said property designated in the inventory (EXHIBIT A) is of unique 


and personal value'to the defendant Diana Kearny Powell, being irre- 
placeable family portraits and heirlooms for which cash compensation 
would be an inadequate remedy, and that the evident intent of the parties 
to the aforementioned agreement was to preserve such family portraits 
and heirlooms in their original state as part of the trust estate in the 
custody of the life beneficiaries for final distribution to the remainder- 
men. 
VI. 

That the plaintiff, Lucy Powell, did not comply with either the 
provisions of the will under which she was receiving the proceeds of 
the life estate or with the agreement to which she had affixed her sig- 
nature (EXHIBIT A), but wrongfully diverted and appropriated to her 
own use exclusively, the entire estate, both real and personal and tangible, 
by withholding and’ concealing from the trustee and successor trustee, as 
well as from the residuary legatees and remaindermen, property which 
would have augmented the corpus of the estate distributable to the 
remaindermen, and which would have provided income in excess of 
Twelve Hundred Dollars ($1200) per annum, distributable to the defend- 
ants herein after the death of Aimee E. Powell, the co-beneficiary of 
the life estate, February 16, 1941, as shown by EXHIBIT C; and further, 
that said plaintiff Lucy Powell attempted wrongfully and in bad faith to 
deprive the remaindermen of their right to tangible personal property 
covered by the said will as part of the trust estate, or in the alternative, 


23 
the rights of the remaindermen under the agreement to which she had 
been a party, by disposing of the said property by will (EXHIBIT D) to 
persons not entitled thereto. The defendant Diana Kearny Powell alleges 
that all such attempted dispositions of tangible personal property by the 
plaintiff, Lucy Powell, were induced by fraud and undue influence on the 
part of persons benefitted thereby, and were in bad faith insofar as they 
were knowing violations of the terms of the trust under which she was 
receiving life interest, or of the agreement as to the disposition of the 
personal property included in the trust, or of both, and are without validity 
or effect. 

vil. 
That the defendant Diana Kearny Powell has made demand upon 
the successor trustee for final distribution, but successor trustee has 
failed to and delayed making distribution without offering any substantial 
reason for such delay as to the assets shown in the Third Account, filed 
January 12, 1959, or as to the real estate under its control; the successor 
trustee disclaims knowledge or authority as to tangible assets |included 
in the trust estate but which were retained by the plaintiff, Lucy Powell. 
WHEREFORE, the defendant Diana Kearny Powell respectfully 
prays the Honorable Court: 
I. That the successor trustee, The National Savings and Trust 
Company, be authorized, empowered, and directed to make distribution 
of the trust estate to the defendant, Diana Kearny Powell, including real 
property and tangible personal property as well as all intangible personal 
property, with accrued interest and proceeds therefrom. 
Il. That all claims to said trust estate adverse to the terms of 
said will and codicil of Diana Kearny Powell, deceased, or in ¢onflict 
therewith, be declared null and without effect to convey any right, title, 
or interest in or to said trust estate, whether claimed under color of 


contract or by descent or will, and whether claimed individually or by 


the personal representative of the estate of the plaintiff, Lucy Powell, 
\ 


or of any deceased life beneficiary or remainderman other thain the 
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defendant Diana Kearny Powell. 
II. For such'other and further relief as to the Court seems just 


and proper in the premises. 


Respectfully submitted, 


/s/ Diana Kearny Powell, Defendant 
and Attorney at Law 
1500 Massachusetts Ave., N.W. 
! Washington 5, D.C. 


[Certificate of Service] 
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Excerpt from Exhibit D [To Motion] - Report of the American Archives Assn. 


In re; Estate of DIANA KEARNEY POWELL 


DIANA KEARNY 
b. January 4, 1844 


m.ROBERT RANDOLPH POWELL--: 


June 21, 1870 

Cape May, New Jersey 
d. November 30, 1904 

Washington, D.C. 


; 1. WILLIAM GLASGOW POWELL 


b. September 8, 1871 
St. Louis, Missouri 
m(1) ALICE Van VOORHEES JOLINE --- 1. 
February 8, 1902 
Camden, New Jersey 
d, July 8, 1926 
Camden, New Jersey 


m(2) EMILIA CATHERINE LUMPERT--- 
November 24, 1928 
Washington, D.C, 
d. May 11, 1955 
Vence, Alpes 
Maritimes, France 


OWEN BULLITT POWELL 
b, August 12, 1872 
Cape May, New Jersey 


m(1) CLARELLA aka CLARITA STANLEY 1, 


May 25, 1910 
Chicago, Hlinois 


m(2) MRS, MEILDA E, BECKER- 
June 9, 1918 
St, Jacob, [1linois 
d. March 26, 1936 
St, Jacob, Illinois 


. GEORGE CUTHBERT POWELL 
b, July 26, 1876 
Cape May, New Jersey 
m(1) HELEN von LENTEN 
1910 
New York 
m(2) DOCIA McGOWAN 
March 12, 1939 
Hollis, Oklahoma 
d, February 3, 1943 
Amarillo, Texas 


. AIMEE ELIZABETH POWELL 
b. September 22, 1879 
Cape May, New Jersey ------- - 
d, February 16, 1941 
Washington, D.C. 


. LUCY POWELL 
b, August 24, 1881 
Cape May, New Jersey 
d. September 1, 1958 
Cape May, New Jersey 


a INFANT 
- 1906 


a Francisdo, Calif. 


2. DIANA TEMPLE KEARNY 


POWELL 
b, April 15,]1910 
Washington, D.C. 


NO ISSUE 


OWEN B. POWELL, Jr. 

b. June 24, 1913 
Louisiana, Missouri 

d, July 15, 1935 
Louisiana, Missouri 


NO ISSUE 


NO ISSUE 


NO ISSUE 


NO ISSUE 


NO ISSUE 
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[Filed September 17, 1959] 


MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION 
TO MOTION OF DIANA KEARNY POWELL FOR IMMEDIATE 
DISTRIBUTION OF THE CORPUS OF THE RESIDUARY TRUST 
UNDER THE WILL OF DIANA KEARNY POWELL, DECEASED 

* * * * * 


5. It is respectfully submitted that final distribution of the residu- 
ary trust under the will of Diana Kearny Powell, deceased, should await 
a will construction suit naming all of the interested parties herein. It 
would appear that the ancillary executors of the estate of Lucy Powell, 
deceased, representing said estate, have a one -fifth interest in the 
residuary trust in question. 


/s/ Benj. W. Dulany 
Attorney for Anne T. Ogden and Lester H. 
Sellers, Ancillary Executors of the Estate 
of Lucy Powell, Deceased 

822 Southern Building 

Washington 5, D. C. 


[Filed September 26, 1959] 


MOTION FOR SUMMARY JUDGMENT FOR DEFENDANT 
DIANA KEARNY POWELL ON QUESTION OF CLAIM BY 
ESTATE OF LUCY POWELL TO SHARE OF THE CORPUS 


Comes now the defendant, Diana Kearny Powell, and respectfully 
moves this Court for summary judgment in her favor on the question of 
whether the executors of the Estate of Lucy Powell are entitled to a 
share in the corpus of the trust fund established under the will and 
codicil of Diana Kearny Powell, deceased, for the reason that there 
exists no genuine issue as to any material fact, and that the defendant 
Diana Kearny Powell is entitled to judgment as a matter of law upon 
the pleadings and evidence heretofore filed in this cause. 


/s/ Diana Kearny Powell, Defendant 
Of counsel: Attorney at Law 
Hon. Charles A. Wolverton 1500 Massachusetts Avenue, N. W. 
Camden, New Jersey Washington 5, D.C. 
[Certificate of Service} 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION FOR SUMMARY JUDGMENT FOR DEFENDANT 
DIANA KEARNY POWELL ON QUESTION OF CLAIM BY ESTATE 
OF LUCY POWELL TO SHARE OF THE CORPUS 


* * * * * 


27 
Argument 
I. 


The Executors of the Estate of Lucy Powell or of any of 
The Remaindermen are without Standing as Parties in 


The Action to Oppose or Claim Distribution. 


No motion for substitution or to intervene has been filed by the 
executors of the Estate of Lucy Powell or determined by the Court, 
and no opportunity was given the defendant Diana Kearny Powell to 
oppose their action. Even if it is conceded for the sake of argument 
that the executors have a right to be substituted as parties in the/place 
of their decedent, they are without standing before the Court until they 
have been substituted or permitted to intervene by formal Order |of 
Court. Their action in attempting to intrude as parties to the proceed- 
ing is in violation of the Federal Rules of Civil Procedure, Rule 24, 
which provides for the procedure for application to intervene in 4 cause, 
and Rule 25, which provides for substitution of parties in the event of 
death of a party under subsection (a), and in the event of transfer of 
interest under subsection (c). The appearance and Memorandum] in 
Opposition filed on behalf of the Executors of the Estate of Lucy Powell 
on September 17, 1959, fail to conform to the rules of procedure, and 
it is submitted should be struck from the record. 


* * * * 


[ Filed November 16, 1959] 


MOTION OF SUCCESSOR TRUSTEE TO ADD PARTIES 
DEFENDANT AND FOR INSTRUCTIONS 


1. This cause came on to be heard on September 17, 1959,| on the 
motion of defendant Diana Kearny Powell to compel distribution to her- 
self of the corpus of the trust estate created under the will of her grand- 
mother, Diana Kearny Powell. At the time of the hearing, the Court 
continued further proceedings herein until November 17, 1959, to allow 
the Successor Trustee an opportunity to ascertain the names and/|where- 
abouts of persons who might be entitled to share in the distribution of 


said trust. 
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2. The corpus of said trust became distributable on September 1, 
1958, upon the death of the last surviving life tenant, Lucy Powell. By 
Item Fourth of her will, dated May 25, 1895, testatrix directed the 
trustee to make distribution of said corpus as follows: 

Equally between any children now living, viz: the 

said William Glasgow Powell, Owen Bullitt Powell, George 

Cuthbert Powell, the said Aimee Elizabeth Powell and the 

said Lucy Powell, the descendants of any who may die be- 

fore the time of division hereinbefore fixed to have and 

take the share of their deceased parents, it being my in- 

tention that my said daughters shall have the whole of said 

net income in equal shares so long as they live and are un- 

married, and after the marriage or death of one, the whole 

shall then be paid to the other until her marriage or death, 

when the entire property is to be equally divided among 

my children, ‘and the descendants of any deceased child or 

children as hereinbefore specified. 


3. Defendant Diana Kearny Powell maintains that as the only 
descendant of testatrix to survive the life tenant she is entitled to 
receive the entire corpus of the trust. However, upon examination 
of the terms of said will quoted above, the Successor Trustee is un- 
able to determine whether the contention of defendant Diana Kearny 
Powell is correct, or whether a one-fifth (1/ 5) remainder interest 
in the corpus of said trust became indefeasibly vested in each of the 
children of the testatrix who died without issue surviving prior to the 
death of the life tenant, the distribution thereof to await the termination 
of the life estate. 

4. Four of the children of the testatrix died without surviving 
issue, namely: Owen Bullitt Powell, George Cuthbert Powell, Aimee 
Elizabeth Powell and Lucy Powell. Accordingly, the problem of con- 


struction before the Court pertains to four-fifths (4/5) of the corpus of 


said trust; there is no question that under the terms thereof the defend- 


ant Diana Kearny Powell is entitled to one-fifth (1/5) of the corpus, as 
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the only surviving child of her father, William Glasgow Powell, 
a. Owen Bullitt Powell died March 26, 1936, in St. Jacob, 
Illinois, survived by his second wife, Milda Becker Powell. si 
cessor Trustee is informed and believes and therefore avers that the 
said Owen Bullitt Powell left his entire estate by will to his said widow, 
naming her as executrix: thereof; that said will is on file in Edwards- 


e Suc- 


ville, Illinois, but has not been admitted to probate since the deceased 
left no assets at the time of his death; and that the said Milda Becker 
Powell is alive and resides in S&. Jacob, Illinois. Accordingly, with 
respect to the one-fifth (1/5) remainder interest of Owen Bullitt Powell, 
the Successor Trustee believes that the said Milda Becker Powell, 
individually and as executrix of the will of Owen Bullitt Powell) is a 
necessary party hereto. 
b. Aimee Elizabeth Powell died in Washington, D. C., on 
February 16, 1941. By will dated October 2, 1908, she left her entire 
estate to her sister, Lucy Powell. Accordingly, with respect to the 
one-fifth (1/5) remainder interest of Aimee Elizabeth Powell, the 
Successor Trustee believes that Anne T. Ogden and Lester H. Sellers, 


Ancillary Executors of the will of Lucy Powell, deceased, are necessary 
parties hereto. 

c. George Cuthbert Powell died intestate in Amarillo, Texas 
on February 3, 1943. With respect to his one-fifth (1/5) remainder 
interest, the Successor Trustee is informed and believes and therefore 
avers that his heirs at law and next of kin then were his brother, William 
Glasgow Powell, his sister, Lucy Powell, and the children of his deceased 
brother and sister of the half blood, Charles Hunt Powell and Marietta 
Powell Turner, whose names and relationships are shown on the chart 
attached hereto as Exhibit A. Accordingly, the Successor Trustee be- 
lieves that the following persons are necessary parties hereto|with 


respect to this one-fifth (1/5) remainder interest: Diana Kearny Powell, 


daughter of William Glasgow Powell; Emilia Lumpert Powell, widow of 
William Glasgow Powell; Anne T. Ogden and Lester H. Sellers, Ancillary 
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Executors of the will of Lucy Powell, deceased; Mrs. Elizabeth Powell 
Adams; Mrs. Adelle Powell Marbut; The unknown heirs at law and next 
of kin, alienees and devisees of Charles Hunt Powell, deceased, Mary 
Hunt Powell, deceased, and Shirley Randolph Turner, deceased; Annette 
Powell; Robert Randolph Powell, Jr.; Mary Powell; Martha Powell; Ann 
Powell; Shirley Randolph Turner, Jr.; Charlotte T. Turner; Beverly T. 
Bailey; Joyce T. Klein; Gertrude T. Schnoburger; Mrs. Mary Turner 
Thomas; Mrs. Marietta Turner Cogswell. 

d. Lucy Powell died testate on September 1, 1958, in Cape 


May, New Jersey. ‘Accordingly, with respect to her one-fifth (1/5) 


remainder interest, the Successor Trustee believes that Anne T. Ogden 
and Lester H. Sellers, Ancillary Executors of the will of Lucy Powell, 
are necessary parties hereto. 
WHEREFORE, the Successor Trustee prays: 
1. That the following persons be made parties defendant hereto: 
a. Milda Becker Powell, individually and as executrix of the 
will of Owen Bullitt Powell, deceased; 
b. Anne! T. Ogden and Lester H. Sellers, Kepiines Executors 
of the will of Lucy Powell, deceased; 
. Emilia Lumpert Powell; 
. Mrs. Elizabeth Powell Adams; 
. Mrs. Adelle Powell Marbut; 
Annette Powell; 
. Robert Randolph Powell, Jr.; 
. Mary Powell; 
Martha Powell; 
Ann Powell; 
. Shirley Randolph Turner, Jr.; 
Charlotte T. Turner; 
. Beverly T. Bailey; 
. Joyce T. Klein; 
. Gertrude T. Schnoburger; 
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p. Mrs. Mary Turner Thomas; 
q. Mrs. Marietta Turner Cogswell; 
r. The unknown heirs at law and next of kin, alienees and 
devisees of Charles Hunt Powell, Mary Hunt Powell and Shirley Randolph 
Turner, deceased. 
2. That process may issue against said defendants requiring them 


to appear herein and state any claim they may have to the corpus of said 


trust. 
3. That the Successor Trustee may receive the aid and instructions 
of this Honorable Court with respect to the persons to whom and the 
proportions in which said trust estate should be distributed. 
4. That it may be allowed its commissions as trustee and a 
reasonable fee for its attorneys in connection with these proceedings. 
5. For such other and further relief as may be required, 
DRURY, LYNHAM & POWELL 


By: /s/ Henry H. Paige 
312 Colorado Building 
Washington 5, D. C. 
Attorneys for National Savings 
and Trust Company, Successor 
[ Certificate of Service] Trustee 
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[ Filed December 21, 1959] 


ORDER GRANTING MOTION OF TRUSTEE TO ADD 
PARTIES DEFENDANT AND FOR INSTRUCTIONS 


Upon consideration of the motion of National Savings and Trust 


Company, Successor Trustee, to add parties defendant and for instruc- 


tions, it is by the Court this 21st day of December, 1959, 
ORDERED, as follows: 
1. That the following named persons be and they hereby are made 
parties defendant hereto: 


a. Milda Becker Powell, 
individually and as executrix under the 
will of Owen Bullitt Powell, deceased 
St. Jacob, Dlinois 


. Anne T. Ogden and Lester H. Sellers, 
Ancillary Executors of the will of 
Lucy Powell, deceased, 

c/o Benjamin W. Dulany, Esquire 
822 Southern Building 
Washington 5, D. C. 


Emilia Lumpert Powell 
Vence 
Alpes Maritimes, France 


. Elizabeth Powell Adams 
7365 Westmoreland Drive 
St. Louis, Missouri 


. Adelle Powell Marbut 
1304 Gimblin 
St. Louis, Missouri 


. Annette Powell 


1304 Gimblin 
St. Louis, Missouri 


. Robert Randolph Powell, Jr. 
304 South Main Street 
St. Charles, Missouri 


. Mary Powell Davidson 
High Ridge, Missouri 


i. Martha Powell Nistler 
Baptist Church Road 
Afton, Missouri 


j. Ann Powell Howe 
1610 Hammond 
Superior, Wisconsin 


. Shirley Randolph Turner, Jr. 
1515 Nicklin Avenue 
Piqua, Ohio 


. Charlotte T. Turner 
2902 Lawndale Avenue 
Cincinnati 13, Ohio 


. Beverly T. Bailey 
141 East 61st Street 
New York, New York 


. Joyce T. Klein 
20 Kent Road 
Great Neck, Long Island 


. Gertrude T. Schnoburger 
c/o Joyce Turner Klein 
20 Kent Road 
Great Neck, Long Island 


. Mary Turner Thomas 
Meadowoods Road 
Essex, Connecticut 


. Marietta Turner Cogswell 
684 Third Avenue 
Williamsport, Pennsylvania 


_ The unknown heirs at law and next of kin, 
alienees and devisees of Charles Hunt 
Powell, Mary Hunt Powell, and Shirley 
Randolph Turner, deceased. 


2. That a summons herein together with a copy of said motion 
and a copy of this order shall be served by the U. S. Marshal on such 
of said defendants as may be found within the District of Columbia, and 
that as to such of Said defendants as are not to be found, service by 
publication shall be had. 

By the Court: 


/s/ Leonard P. Walsh 
JUDGE 
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[ Filed January 6, 1960] 


ORDER DENYING MOTION OF DEFENDANT DIANA 
KEARNY POWELL TO COMPEL DISTRIBUTION TO 
SOLE SURVIVING HEIR AND NEXT OF KIN OF RE- 
MAINDERMEN DESIGNATED TO TAKE TRUST ES- 
TATE ON DEATH OF LIFE BENEFICIARIES 


Upon consideration of the motion of defendant Diana Kearny Powell 
to compel distribution, and of the opposition thereto of the National Sav- 
ings and Trust Company, Successor Trustee, and of the arguments of 
counsel in open court, it is by the Court this 6th day of January, 1960, 

ORDERED, that said motion be and the same hereby is denied. 

By the Court: 


/s/ Leonard P. Walsh 
JUDGE 


[ Filed January 18, 1960] 


MOTION UNDER RULE 60(b) TO VACATE AND 

SET ASIDE ORDER GRANTING MOTION OF 

TRUSTEE TO ADD PARTIES DEFENDANT AND 
FOR INSTRUCTIONS 


* * 
I. 
The above-entitled Order was entered upon a mistaken interpreta- 


tion of fact and of law as to: 


1) The terms of the will of the testatrix, Diana Kearny Powell, 


deceased, previously filed herein as Exhibit A to the Complaint and as 
Exhibit A to defendant's Motion for distribution, and hereby incorporated 
in and made a part hereof; 
2) The relationship to the testatrix of the parties sought to be 
joined by the above-entitled Order, as shown by Report of investigation 
previously filed herein as Exhibit D to defendant's Motion to Compel 
Distribution, and hereby made a part of this Motion; 
3) The application of the rules of construction upon the jauthority 
of which the Order was granted. 


* * 
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I. 

The above-entitled Order was entered as a result of the fraud 
and misrepresentation of the executors of the Estate of the life bene- 
ficiary, Lucy Powell, in representing themselves as parties to the 
action by means of a trick upon the Court; that is, by counsel first 
entering an appearance representing the Successor Trustee on or 
about April 15, 1959, and on other dates, and later, on or about Sep- 
tember 17, 1959, and thereafter, filing pleadings in conflict with the 
first appearance as counsel for the Executors of the Estate of Lucy 
Powell, the said executors not being proper parties to the distribution 
of the remainder estate, and which appearance required taking a position 
in conflict with the position previously held by the Successor Trustee. 

IV. 

The Motion of the Successor Trustee granted by the above-entitled 
Order to Add Parties was submitted in bad faith and in violation of duty 
in a position of trust in that contradictory to its own prior position, and 
for the purpose of delay and to harass the defendant Diana Kearny Powell, 
it is an attempt to introduce false and frivolous claims against the estate. 

V. 

The Order is patently unjust, inequitable, and at variance with 
the terms of the trust instrument. 

WHEREFORE, the defendant Diana Kearny Powell respectfully 
prays the Honorable Court to set aside and vacate the Order of the Court 
Granting Motion of Trustee to Add Parties Defendant. 


/s/ Diana Kearny Powell, pro se 
Attorney at Law 
1500 Massachusetts Ave., N.W. 
Washington 5, D. C. 
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[ Filed November 15, 1960] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * * * 


Washington, D. C. 
January 29, 1960 


The above-entitled action came on for hearing on motion|to set 
aside denial of motions to distribute and summary judgment, before 
the HONORABLE LEONARD P. WALSH, United States District |Judge, 
at 10:15 a.m. 

* * 

MISS POWELL:* * * 

* * *” * * 

At the time of my aunt's (Lucy Powell's) death, when the|corpus of 
the estate became distributable, it was not known whether Owen Bullitt 
Powell and George Cuthbert Powell were living or not. There jwas no 
question at that time or previously of bringing in any other parties than 
the five named remaindermen and their direct descendants. The bank 
asked to have an investigation made and the result of the investigation 
I filed myself in support of this motion for distribution, which shows 
that all of the named remaindermen except my father died without 


surviving issue. Uncle Owen Powell had a son who predeceased him, 


and I was the only child of my father. 
The terms of the will give a life estate to my two aunts, Aimee 
Powell and Lucy Powell. The codicil to the will provides that that life 
estate is limited to $1800 for the two of them, or $1200 for one of them 
surviving, per annum. Their life estate was also limited to the time 
that they remained unmarried; if either of them married or died, 
she no longer was entitled to the life estate, and for that reason my 
two aunts were also named as remaindermen, in order not to cut them 
off entirely from a share in the estate if they should get married. I 
don't think there was any other interpretation by anyone. 
I would like to put Mr. Fitzgerald on the witness stand because 
he has been handling the estate for the bank and perhaps his testimony 
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in the matter would be more authoritative on the position until recently 
held by everyone than my argument would be. 
Mr. Fitzgerald. 
THE COURT: Counsel, what is your position? 
MR. PAIGE: Mr. Fitzgerald is here in answer toa subpoena, Your 


Honor, and I have no objection to him testifying if the Court desires to 


hear his testimony. 

THE COURT: You know, Miss Powell, it is unusual. 

MISS POWELL: Yes, but I believe Mr. Fitzgerald can clarify the 
situation perhaps better than anyone. 

THE COURT: All right, we will hear from Mr. Fitzgerald. 
Thereupon -- 

CHARLES W. FITZGERALD 
called as a witness, being first duly sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MISS POWELL: 

Q. Mr. Fitzgerald, will you state your name and occupation? 

A. Charles W. Fitzgerald, trust officer, National Savings and Trust 
Company. 

Q. Are you familiar with the facts of the trust estate of Diana 
Powell, deceased? A. You say the effects? 

Q. With the estate; are you familiar with the facts in connection 
with the estate? A. Iam familiar with the estate, yes. 

@. You have been handling it for the bank, have you not? <A. I 
have. 

Q. How long have you been handling the estate? A. Well, when 
your father went to Europe, during the life of your father as agent and 
after his death, as’ successor trustee to the present time. 

Q@. You handled it as the agent? A. We were agents for your 
father, who was trustee, and subsequent to that we were successor 


trustee. 
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Q. Now, Mr. Fitzgerald, in the handling of this estate, was any 
claim made on it on behalf of Owen Bullitt Powell or the estate jof Owen 
Bullitt Powell? <A. No, there was not. 
Q. Was any attempt made to locate Owen Bullitt Powell or his 

successors prior to the death of the life beneficiary? A. I didn't 
understand part of the question. 
Q. Was there any attempt to locate Owen Bullitt Powell or his 
successors? A. Yes, there was. 
Q. What attempt was made? A. We secured the services of 


American Archives Association to endeavor to find out whether) or not 


Owen Bullitt Powell was alive or deceased and whether he left heirs 
or issue. They furnished us with a report and on that basis we|deter- 


mined that he left no surviving heirs or issue. 
Q. What was the position of the bank as to the rights of Qwen 
Bullitt Powell or his estate in the trust estate of Diana Kearny |Powell? 
MR. PAIGE: I object to the question, Your Honor. 
THE COURT: And the reason? 
MR. PAIGE: It calls for a legal conclusion. 
THE COURT: Doesn't it call for a legal conclusion, Miss Powell? 
MISS POWELL: It calls for a fact as to how the bank proceeded. 
THE COURT: The Court is perfectly willing that you go ahead 
and ask Mr. Fitzgerald exactly what he did, but not any conclusion. 
MISS POWELL: I will rephrase my question. I will leave the 
question of Owen Bullitt Powell’s estate for a moment and go to the 
question of George Cuthbert Powell. 
BY MISS POWELL: 
Q. Was similar action taken as to George Cuthbert Powell? 
A. It was, yes. 
Q. And what was found asto him? A. We found that he/left no 
issue surviving. 
Q. Was any action taken as to Aimee Elizabeth Powell? | A. Yes, 
with respect to all of the children of the decedent, of the testatrix. 
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Q. As to Aimee Elizabeth Powell -- A. Yes. 

@. -- what was found? A. She had no issue and never married. 

MR. PAIGE: May I intercede for just a minute, Your Honor. All 
of these questions are a matter of record within this file. I have no 
objection to the questions being asked. My purpose in interrupting at 
this point is to perhaps conserve the time of the Court. The report 
from which Mr. Fitzgerald is answering these questions, the report of 
the American Archives Association, is filed in the record in this case. 

MISS POWELL: Well, I think that it is necessary, for the ques- 
tions to come in a couple minutes, half a minute, I should say. 

BY MISS POWELL: 

Q. Was the same found as to Lucy Powell? A.» She had no issue. 

Q. Now, did'I inquire, was any inquiry made at the bank by me or 
any other person as to the rights -- A. Asto rights? I don't understand 
that question. 

Q. -- as to the rights to the property? 

THE COURT: Any claims. 

THE WITNESS: No one filed claims other than yourself. 

BY MISS POWELL: 


Q. Now, were the estates of these various remaindermen notified 


of any rights to the estate? A. Not by us. 

Q. You were familiar, were you not, with the provisions of the 
codicil of the will? A. Yes, I was. 

Q. You were familiar with the fact that it provided for a residuary 
interest in the remaindermen, who were not life beneficiaries, over a 
certain amount, were you not? A. Yes, I was. 

Q. Was any attempt made to locate the estate of these various 
parties to apprise them of that interest? A. Not until the death of 
the surviving life tenant. 

Q. Was any claim made by the estates of any of these persons 
other than -- A. No. 

Q. Was any inquiry made as to the disposition of the real property 
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under the will? A. Inquiry by whom? 

Q. Inquiry by me or anyone else? A. You were the only one 
who raised any question about distribution; no one else did. 

Q. Was the -- Iam trying to think of a way not to make this lead- 
ing -- was inquiry made as to whether the whole of the real property 
was to go to one person or be divided up? A. Naturally, we consulted 
our counsel, yes. We were uncertain as to who the heirs were and we 
asked advice of counsel as to who the persons were. 

Q. Was any offer made to make a settlement of the real property? 
A. Was there any offer made for what? 

Q. Any offer made to keep the real property intact? A.| I don't 
understand the question. 

Q. Let me refresh your memory a little bit. Didn't I ask you if 
there was any question that if there might be other rights to the real 
property, to permit me to apply my share in the cash assets on the real 


property so that it could be kept intact? A. You did state that, if pos- 
sible, you would like to acquire the real estate in your own name. 
Q. Yes. What was your answer to that? A. What was done? 
Q. What was your answer to my offer? A. Idon't recall, but I 
believe it to be a fact that I did not then know who the heirs were 
and I did not know what disposition would be made of the real property. 
Q. Wasn't your answer that it wasn't necessary because it all 


belonged to me anyway? A. It was my impression at the early part, 
after her death, that you were the one who would receive it. It/wasn't 
until after counsel raised the question as to the wording of the will that 
we had a very serious doubt as to who the remaindermen were, of the 
estate. Thereafter, we had no idea who they were and we tried to locate 
all the heirs. 
Q. Well, isn't it a fact that for a period from 1929 or 1980 until 
nearly a year after the death of the life beneficiary, no question was 
raised that there was any right to the real property or to the estate in 
anyone except the direct descendants? A. I believe I stated that no 


question was raised by anyone other than you as to the distribution. 
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Q. As to Aimee Elizabeth Powell -- A. Yes. 
Q. -- what was found? A. She had no issue and never married. 
MR. PAIGE: ‘May I intercede for just a minute, Your Honor. All 
of these questions are a matter of record within this file. I have no 


objection to the questions being asked. My purpose in interrupting at 
this point is to perhaps conserve the time of the Court. The report 
from which Mr. Fitzgerald is answering these questions, the report of 
the American Archives Association, is filed in the record in this case. 

MISS POWELL: Well, I think that it is necessary, for the ques- 
tions to come in a couple minutes, half a minute, I should say. 

BY MISS POWELL: 

Q. Was the same found as to Lucy Powell? A., She had no issue. 

Q. Now, did I inquire, was any inquiry made at the bank by me or 
any other person as to the rights -- A. Asto rights? I don't understand 
that question. 

Q. -- as to the rights to the property ? 

THE COURT: Any claims. 

THE WITNESS: No one filed claims other than yourself. 

BY MISS POWELL: 

Q. Now, were the estates of these various remaindermen notified 
of any rights to the estate? A. Not by us. 

Q. You were familiar, were you not, with the provisions of the 
codicil of the will? A. Yes, I was. 

Q. You were familiar with the fact that it provided for a residuary 
interest in the remaindermen, who were not life beneficiaries, over a 
certain amount, were you not? A. Yes, I was. 

Q. Was any attempt made to locate the estate of these various 
parties to apprise them of that interest? A. Not until the death of 
the surviving life tenant. 

Q. Was any claim made by the estates of any of these persons 
other than-- A. No. 

Q. Was any inquiry made as to the disposition of the real property 
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under the will? A. Inquiry by whom? 

Q. Inquiry by me or anyone else? A. You were the only one 
who raised any question about distribution; no one else did. 

Q. Was the -- Iam trying to think of a way not to make this lead- 
ing -- was inquiry made as to whether the whole of the real property 
was to go to one person or be divided up? A. Naturally, we consulted 
our counsel, yes. We were uncertain as to who the heirs were jand we 
asked advice of counsel as to who the persons were. 

Q. Was any offer made to make a settlement of the real property? 
A. Was there any offer made for what? 

Q. Any offer made to keep the real property intact? A, I don't 
understand the question. 

Q. Let me refresh your memory a little bit. Didn't I ask you if 
there was any question that if there might be other rights to the real 
property, to permit me to apply my share in the cash assets on the real 
property so that it could be kept intact? A. You did state that, if pos- 
sible, you would like to acquire the real estate in your own name. 

Q. Yes. What was your answer to that? A. What was done? 

Q. What was your answer to my offer? A. Idon't recall, but I 

believe it to be a fact that I did not then know who the heirs were 
and I did not know what disposition would be made of the real property. 

Q. Wasn't your answer that it wasn't necessary because|it all 
belonged to me anyway? A. It was my impression at the early part, 
after her death, that you were the one who would receive it. It)wasn't 
until after counsel raised the question as to the wording of the |will that 


we had a very serious doubt as to who the remaindermen were, of the 


estate. Thereafter, we had no idea who they were and we aa to locate 


all the heirs. 
Q. Well, isn't it a fact that for a period from 1929 or 1980 until 
nearly a year after the death of the life beneficiary, no question was 
raised that there was any right to the real property or to the estate in 
anyone except the direct descendants? A. I believe I stated that no 
question was raised by anyone other than you as to the distribution. 
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Q. Now, was any effort made to get consent or approval from the 
estates of any of the five remaindermen -- any of the three remainder- 
men, who were not life beneficiaries, to apply the real property, the 
income from the real property and the use of the real property, to the 
life beneficiary and/not in accordance with the provisions of the will to 
have it invested or rented and applied to the other residuary legatees? 

A. No, nothing was done to that extent. 

Q. Was anything done to get the consent of the estate of Owen 
Powell? A. We didn't know whether Owen Powell was alive or deceased 
until after the report of the American Archives told us that. Since then, 
we simply endeavored to find whether he left issue or a will. 

Q. Was any effort made to get the approval of his estate as succes- 
sor to his interest? 

MR. PAIGE: At what time? 

MISS POWELL: At any time. 

MR, PAIGE: |At any time from when, Miss Powell? 


MISS POWELL: From 1935 when Owen Powell died, I think it 
was around 1934, 1933 or 1934, that they discontinued renting the 
property and the use was permitted to the life beneficiaries. 

THE WITNESS: It was only comparatively recently that we knew 
Owen Powell was deceased. We didn't know whether he was alive or 


deceased; the same applies to the other heirs. 
BY MISS POWELL: 

Q. That is true, but the point I am trying to get at is whether his 
estate as successor to his interest was ever notified? A. We didn't 
know he had an estate, we thought he was alive, we didn't know whether he 
was alive or deceased. Why would we contact his estate if we didn't know 


whether he was alive or not? 
* * 


43 
[ Filed February 5, 1960] 


ANSWER OF ANNE T. OGDEN AND LESTER H. 
SELLERS ANCILLARY EXECUTORS OF THE 
ESTATE OF LUCY POWELL, DECEASED, TO 
REQUEST OF THE SUCCESSOR TRUSTEE FOR 
INSTRUCTIONS 


1& 2. These defendants admit the allegations contained in para- 
graphs 1 and 2 of the request for instructions. 
3. These defendants do not have information sufficient to form a 
belief as to the allegations contained in paragraph 3 of the said request. 
Further answering said paragraph 3 of the request, these defendants 
aver that each of the children of the testatrix who died without issue 
surviving prior to the death of the life tenant had an indefeasibly vested 
remainder interest in one-fifth of the corpus of the trust, the distribu- 
tion thereof to await the termination of the prior life estate. 
4. These defendants admit the allegations contained in paragraph 
4 of the request. 
4 (a). These defendants do not have information sufficient to form 
a belief as to the allegations contained in paragraph 4 (a) of the| request. 
4 (b). These defendants admit the allegations contained in para- 
graph 4 (b) of the request, and further answering the same aver that 


they are entitled as legatee to the four-twentieths (4/20) of the corpus 
of the trust to which Aimee Elizabeth Powell held an indefeasible vested 


remainder interest. 
4(c). These defendants do not have information sufficient to form 

a belief as to the allegations contained in paragraph 4 (c) of the| request. 

If the said allegations are correct, then these defendants aver that they 

are entitled by descent to one-fourth of the indefeasible vested remainder 

of George Cuthbert Powell in the corpus of the trust estate or one-twentieth 

of said corpus of the said trust estate. 
4(d). These defendants admit the allegations contained in para- 

graph 4 (d) of the request and aver that they are entitled to one-fifth of 

the corpus of the trust estate as aforesaid. 
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WHEREFORE, these defendants pray: 

1. That the court direct distribution of nine-twentieths (9/20) 
of the corpus of the trust and all accrued income thereon from the date 
of the death of the life tenant, September 1, 1958, together with reason- 
able attorneys’ fees in connection with these proceedings. 

2. And for such other and further relief as to this Honorable 


Court may seem just and proper. 


/s/ Benj. W. Dulany 
Attorney for Anne T, Ogden and 
Lester H. Sellers, Ancillary Ex- 
ecutors of the Estate of 

Lucy Powell, deceased 

822 Southern Building 
Washington 5, D. C. 
DOUGLAS, OBEAR & CAMPBELL 


CEs Onn eet [ Certificate of Service] 


| Filed May 20, 1960] 


MOTION FOR SUMMARY JUDGMENT BY THE 

DEFENDANTS DIANA KEARNY POWELL, EMILIA 

LUMPERT POWELL, ELIZABETH POWELL ADAMS, 

ON BEHALF OF ALL PARTIES BEING NEXT OF KIN 

OF THE REMAINDERMEN AND OPPOSITION IN PART 

TO THE MOTION FOR SUMMARY JUDGMENT OF THE 
SUCCESSOR TRUSTEE 


The defendants Diana Kearny Powell, Emilia Lumpert Powell, 
Elizabeth Powell Adams, on behalf of themselves and on behalf of all 
parties hereto being next-of-kin of the remaindermen and not taking 
a contrary or different position, move this Honorable Court for Sum- 
mary Judgment in'their favor under Rule 56 of the Federal Rules of 
Civil Procedure under one of the two following alternatives: 

1. For distribution of the corpus of the trust estate of Diana 
Kearny Powell, deceased, as in the case of intestacy as to the re- 
mainder portion of the estate in accordance with the provisions of 
the Statute of Distribution in effect in the District of Columbia, D. C. 
Code, Title 18, Chapter 7, Sections 18-701 to 18-715, inclusive; 
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2. For distribution of the corpus of the trust estate of Diana Kearny 
Powell, deceased, to a class specified in her will, that is, to her five 
children named therein, or their descendants. 
3. That any other method of distribution be denied. 


/s/ Diana K. Powell 
pro se and as Attorney for 
defendants Emilia Lumpert 
Powell, et al., 
1500 Massachusetts Ave.| N.W. 
Washington 5, D. C. 


[ Filed May 23, 1960] 


MOTION OF NATIONAL SAVINGS AND TRUST tn oa 
SUCCESSOR TRUSTEE, FOR SUMMARY JUDGMENT 


National Savings and Trust Company, Successor Trustee,| by its 


attorneys, moves for summary judgment herein pursuant to Rule 56 
of the Federal Rules of Civil Procedure. 
DRURY, LYNHAM & POWELL 


By: /s/ Henry H. Paige 
Attorneys for National Savings 
and Trust Company, Successor 
Trustee 


[ Filed May 23, 1960] 


ANSWER OF DEFENDANT MABEL H. TURNER TO 
MOTION OF SUCCESSOR TRUSTEE FOR INSTRUCTIONS 


For her answer to the motion of National Savings and Trust Com- 
pany, Successor Trustee, for instructions, defendant Mabel H. Turner 
appears herein in proper person, and states and represents to this 
Honorable Court as follows: 

1. That she is a citizen of the United States, a resident of the 
State of California and sui juris. 

2. That she is the widow of Shirley Randolph Turner, who died 
on July 3, 1959, at Carmel, California, and that she is the executrix and 
sole beneficiary of his will, which was admitted to probate in the Superior 
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Court for the County of Monterey, California, under Case No. 16,295. 
A certified copy of said will is attached hereto and prayed to be read 
as part hereof. 
3. That she submits any interest she may have in the corpus of 
the trust estate created under the will of Diana Kearny Powell, deceased, 
to the protection of the Court. 


| /s/ Mabel H. Turner 
| Route 3, Box 640 
Carmel, California 


COUNTY OF MONTEREY ) 
ss: 
STATE OF CALIFORNIA ) 


Mabel H. Turner, being first duly sworn, deposes and says: I 
have read the foregoing answer subscribed by me; the matter and things 


therein set forth are true as I verily believe. 
/s/ Mabel H. Turner 
Subscribed and sworn to before me this 17th day of May, 1960. 


/s/ Charles P. McHarry 
Notary Public 


{ Certificate of Service] 


[ Filed May 31, 1960] 


MEMORANDUM OF POINTS AND AUTHORITIES 

OF MARY TURNER THOMAS AND MARIETTA 

TURNER COGSWELL ON MOTION FOR SUMMARY 

JUDGMENT BY NATIONAL SAVINGS AND TRUST 
COMPANY 


The defendants Mary Turner Thomas and Marietta Turner Cogs- 
well concur with the National Savings and Trust Company that the con- 
struction of the will of Diana Kearny Powell, deceased, can properly 
be decided on motion for summary judgment. 

INTEREST OF THESE DEFENDANTS: Mary Turner Thomas and 
Marietta Turner Cogswell are two of the three children of Marietta 
Powell Turner, one of the four heirs-at-law and next-of-kin of George 


47 


Cuthbert Powell. Accordingly, they are each entitled to one-sixtieth of 
the corpus of the trust created by the will of Diana Kearny Powell. 
QUESTION PRESENTED: Did George Cuthbert Powell have a 
vested interest in the remainder of the trust created by the will of 
Diana Kearny Powell? 
ARGUMENT: Mary Turner Thomas and Marietta Turner Cogswell 
submit that the question presented must be answered in the affirmative 
on the authority of Pyne v. Pyne, 81 U.S. App. D.C. 11, 158 F.2d 298 
and Scott v. Powell, 182 F.2d 75. 


Edward D. Gasson, William E. Carey, Jr. 
Attorneys for Mary Turner Thomas 

[ Certificate of Service] and Marietta Turner Cogswell 
1001 Bowen Building 
Washington 5, D. C. 


| Filed August 23, 1960] 


ANSWER OF ANNETTE I. POWELL, ADELE POWELL 

MARBUT, THELMA COX POWELL, ROBERT RANDOLPH 

POWELL, JR., MARY POWELL DAVIDSON AND MARTHA 

POWELL NISTLER TO MOTION OF NATIONAL SAVINGS 

AND TRUST COMPANY, SUCCESSOR TRUSTEE, FOR 
SUMMARY JUDGMENT 


In answer to motion for summary judgment of National Savings and 
Trust Company, Successor Trustee, above named heirs, by and through 
their counsel, Nathan Wald, state that they are entitled to a share in the 
distribution of the trust estate created under the will of Diana Kearny 
Powell, reasoning as follows: 


1, Diana Kearny Powell made a will whereby she mentioned her 


five children, Aimee, Lucy, George, Owen and William. The will provided 
that her property would be held in trust for Aimee and Lucy until death 
(or marriage), then to be distributed to the remaining children Both 
daughters remained unmarried. Aimee died. Lucy has now diled and 
the property is ready for distribution to George, Owen and William. 

2. William died leaving Miss Diana Kearny Powell, of Washington, 
as his apparent only descendant. 
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3. George and Owen have also died. 

4, At the death of Diana Kearny Powell, when the will went into 
effect, the living children immediately received a vested future interest 
subject to divestment only upon their death WITH issue, in which case 
the individuals's share at the time of division would go. to his descendants. 

5. We contend that there was no provision made for the property 
"earmarked" for the children who were living at the time of the testator's 
death, and dead without descendants at the time of division, 

6. Since George and Owen were alive at their mother's death, they 
immediately received a vested remainder in the residue of her estate to 
be realized after their sisters had died and the trust terminated. 

7. At the death of George and Owen, this expectancy was a definite, 
tangible interest, and it went by operation of law to their heirs-at-law, 
i.e., their brothers and sisters or their heirs. Among their brothers 
and sisters were a/half-sister, Marietta Powell Turner, and a half- 
brother, Charles Hunt Powell. Those named in the caption of this 
Answer are the heirs of Charles Hunt Powell, and as such are entitled 
to a share of the estate of their two uncles, i.e., Owen and George. 


Nathan Wald, Attorney for Annette I. Powell, 
Adele Powell Marbut, Thelma Cox Powell, 
Robert Randolph Powell, Jr., Mary Powell 
Davidson and Martha Powell Nistler. 


[ Certificate of Service] 


[ Filed November 8, 1960] 
TRANSCRIPT OF PROCEEDINGS 


| September 20, 1960 
Washington, D. C. 


The above-entitled matter came on for hearing on motion before 
The HONORABLE ALEXANDER HOLTZOFF, a United States District 
Judge, at 1:50 P.M. 


* 
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PROCEEDINGS 
THE DEPUTY CLERK: Powell versus Powell, et al. 
x * * 
RULING 

THE COURT(J. Holtzoff): The Court is of the opinion that each of 
the four children named in the fourth paragraph of the will took a vested 
remainder subject to being divested in the event that the child died prior 
to the death of the life tenants without issue. 

And the Court will order distribution on that basis. While it is 
often said that no will has a twin brother nevertheless the case of Pyne 
versus Pyne, 81 Appeals D. C. 11, supports the construction hereby 
adopted by this Court. 

You may submit your order. 

MR. DULANY: I only wanted to clarify whether Your Honor's 
ruling — I did not hear it correctly. What I want to know if I did hear 
it correctly. Did Your Honor say, it would be divested if the child died 
with issue or without issue ? 

THE COURT: The child died with issue. 

MR. DULANY: With issue. 

THE COURT: I intended to say with issue. 

MR. DULANY: I thought you said without issue and then referred 
to the Pyne case and I was not sure. 

THE COURT: I am following the construction of the Pyne case. 

MISS POWELL: Your Honor, does that mean that if they died with 
or without issue ? 

THE COURT: Subject to being divested if they died with issue. 


Now the fact is that four of them died without issue and, therefore, their 


remainders are vested and not divested. And, of course, their remainders 
will descend either to their heirs or next of kin or devisees or the legatees 
as the case might be. 
I notice there are other matters on the Court's list in this case. 
Objection to the fourth report of the auditor and a motion to strike under 
Rule 11. What are they? 


50 

MISS POWELL: Your Honor, I believe that the other issues were 
in effect settled by your decision in the matter. I frankly must say that 
Iam very — Iam quite appalled that there has not been a very careful 
study as I asked, 

THE COURT: Well now there is a motion under Rule 11 to strike 
the opposition of successor trustee and objections to the report of the 
successor trustee. 

Now, of course, I am not going to strike any opposition. But, I 
will deny the motion under Rule 11 filed May 10, 1960. 


[ Filed September 21, 1960] 


MOTION FOR REHEARING ON THE MOTIONS FOR SUMMARY 
JUDGMENT AND CONSTRUCTION OF THE WILL OF DIANA 
KEARNY POWELL, DECEASED 


The defendant, Diana Kearny Powell, pro se, moves for rehearing 


on the Motions for Summary Judgment and Construction of the Will of 
Diana Kearny Powell, deceased, on the grounds: 

1, The judgment of the Court, as pronounced in open Court, is 
confused and ambiguous, in effect reversing itself; 

2. The judgment of the Court was rendered without consideration 
of the exhibits submitted by the defendant, Diana Kearny Powell, in sup- 
port of her claim; over protest; 

3. The judgment of the Court is without basis in the facts of the 
case appearing in the whole record and not contraverted; 

4. The judgment of the Court is without foundation in the applicable 
law as pronounced|in Pyne v. Pyne, 154 F.2d 299, 81 U.S. App. D.C. 11; 

5. The Successor Trustee and the Estate of Lucy Powell are 
estopped by their prior position and conduct from opposing the rights 
of the defendant, Diana Kearny Powell, to the entire corpus of the Estate 
of Diana Kearny Powell, deceased, Adm. 12657; 

6. The defendants added to this action by Order of this Court of 
December 21, 1959, are estopped by laches from now claiming an interest 
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in the remainder estate under the will of Diana Kearny Powell, deceased 
(Administration No, 12657 in this Court) which they have failed to assert 
in the course of fifty-five years of acquiescence by themselves and by 
their predecessors in interest; 

7, The judgment as rendered shocks the conscience by lending 
the process of the Court sitting in an equitable proceeding to aid in the 
perpetration of fraud, as more fully set forth in the Cross-Claim filed 
in this cause by the defendant, Diana Kearny Powell, on the 21st day of 
December, 1959; 

WHEREFORE, the defendant Diana Kearny Powell, pro se, moves 
this Honorable Court for rehearing of the Motions for Summary Judg- 
ment, and for Summary Judgment entitling her to the entire corpus of 
the Estate of Diana Kearny Powell, deceased, Administration No. 12657, 
with costs and allowable fees. 


/s/ Diana Kearny Powell 
Diana Kearny Powell, pro se, Defendant 
Attorney at Law 
1500 Massachusetts Avenue, N.W. 
[ Certificate of Service] Washington 5, D. C. 


[ Filed November 8, 1960] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


October 3, 1960 
Washington, D. (. 


The above-entitled matter came on for further hearing before 
The HONORABLE ALEXANDER HOLT ZOFF, a United States District 
Judge, at 10:45 A.M. 

* * 

THE COURT: * * * 

Now, Miss Powell, I will go over your objections. How big is this 
estate ? 

MR. PAIGE: Approximately $30,000.00 in personalty, Your Honor, 
together with real estate in New Jersey which I am informed is valued 
between $15,000 and $20,000. 
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THE COURT: It is about a $50,000.00 estate? 

MR. PAIGE: Approximately. 

THE COURT:| About how large is the net share of each of the five 
remainders? Approximately? 

MR. PAIGE: Well, it would be 1/5th as to each of the five 
remainders. 

THE COURT:| In other words, Miss Powell will get about $10,000.00 
on one theory and much more on another theory? Is that it? 

MR, PAIGE: That is correct, Your Honor. 

THE COURT:| Your proposed order, Miss Powell, is merely a 
proposed order to reach the opposite conclusion, which would reach the 
opposite conclusion from that which I have reached. You are not object- 
ing to the form of the order? 

MISS POWELL: May it please the Court, Mr. Belany has filed a 
motion to set the case for pretrial on the cross-claim. Now the cross- 
claim which was filed almost a year ago charges fraud in the administra- 
tion of the estate. That is very closely bound up -- 

THE COURT: What point are you trying to make? 

MISS POWELL: What I am trying to make is I would ask that the 
final signing of the order should be postponed until the settlement of the 
cross-claim. Otherwise it would involve these people -- 

THE COURT: No, I am going to dispose of the matter 

at this time.! I have heard you at length on the merits of the 
motion. 

* * * * * 

MISS POWELL: For the record, Your Honor, may I respectfully 
take exception to your ruling? 

THE COURT: Very well. 
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[ Filed October 5, 1960] 


FINAL ORDER GRANTING MOTION OF NATIONAL 
SAVINGS AND TRUST COMPANY FOR SUMMARY JUDGMENT 
AND DENYING OTHER MOTIONS 


This cause having come on to be heard on the motion of the 
National Savings and Trust Company, Successor Trustee, for summary 
judgment, requesting the instructions of the Court with respect to the 
proper distribution of the trust estate created under the will of Diana 
Kearny Powell, deceased, and on the motion of defendant Diana |Kearny 
Powell for summary judgment, and upon consideration of the pleadings, 
exhibits and memoranda of points and authorities filed herein and of the 
arguments of counsel in open Court, and it appearing that there|is no 
genuine issue as to any material fact herein, and it being the opinion 
of the Court that each of the five remaindermen designated in said will, 
namely, William Glasgow Powell, Owen Bullett Powell, George|Cuthbert 
Powell, Aimee Powell and Lucy Powell, received a vested remainder 
in one-fifth of said estate subject to being divested only by his or her 
death leaving descendants surviving prior to the time of distribution 
set forth in said will, and accordingly that as to each of said remainder- 
men who died prior to the time of distribution leaving no surviving 
descendants his or her remainder interest was not divested and now 
is distributable to his or her successors in interest, therefore, it is 
by the Court this 5th day of October, 1960. 

ORDERED, as follows: 

1. That the motion of the National Savings and Trust Company, 
Successor Trustee, for summary judgment be, and the same hereby is 
granted. 

2. That the motion of defendant Diana Kearny Powell for) summary 
judgment be, and the same hereby is denied. 

3. That the will of Diana Kearny Powell, deceased, is construed 
as providing that each of the five remaindermen designated therein, 


namely, William Glasgow Powell, Owen Bullett Powell, George Cuthbert 


Powell, Aimee Powell and Lucy Powell, received a vested remainder 
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in one-fifth of said estate subject to being divested only by his or her 
death leaving descendants surviving prior to the time of distribution 
set forth in said will, and accordingly that as to each of said remainder - 
men who died prior to the time of distribution leaving no surviving 
descendants his or her remainder interest was not divested and now 
is distributable to his or her successors in interest. 

4. That the National Savings and Trust Company, Successor 


Trustee, file its final account herein, showing distribution of said trust 


estate, after payment of its commissions and costs and a reasonable fee 


to its attorneys herein to be approved by the Court, of one-fifth thereof 
to Diana Kearny Powell, surviving daughter of William Glasgow Powell, 
and one-fifth thereof to the successors in interest of each of the follow- 
ing, viz: Owen Bullett Powell, George Cuthbert Powell, Aimee Powell 
and Lucy Powell. 

5. That, for the purpose of making said distribution as aforesaid, 
said National Savings and Trust Company, Successor Trustee, be and it 
hereby is authorized to sell all the assets of said trust estate, both real 
and personal, and convert the same into cash. 

AND If IS FURTHER ORDERED that the motion and objections of 
defendant Diana Kearny Powell to the fourth report of the auditor, and 
the motion of said ‘defendant to strike under rule 11 be, and the same 
hereby are denied. 


/s/ Alexander Holtzoff 
JUDGE 
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[ Filed October 13, 1960] 
NOTICE OF APPEAL 


Notice is hereby given this 13th day of October, 1960 that 


DIANA KEARNY POWELL, et al. hereby appeals to the United 


States 


Court of Appeals for the District of Columbiafrom the judgment of this 
Court entered on the 4th day of October, 1960 in favor of the National 
Savings and Trust Company, Successor Trustee against said Diana 


Kearny Powell, et al. 


/s/ Diana Kearny Powell 
pro se and attorney for Defendants 
1500 Massachusetts Avenue, 
Washington 5, D. C, 


N.W. 
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No. 16,071 
STATEMENT OF QUESTION PRESENTED 


In appellee’s opinion, the sole question presented inso- 
far as this appellee is concerned is whether the Court 
below was correct in joining as parties to the proceeding 
certain persons having a possible interest in the final 
distribution of the trust estate, and in instructing the 
trustee with respect thereto. 
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United States Court of Appeals 


For tae Distarcr or Cotumpia Ciecurr 
No. 16,071 


Drawa Kearny Powel, 
Appellant, 
v. 


Nationa Savines any Trust Company, 


Successor Trustee, et al, 
Appellees. 


Appeal From the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 
NATIONAL SAVINGS AND TRUST COMPANY 


COUNTERSTATEMENT OF THE CASE 


This appellee is the duly appointed and acting suc- 
cessor trustee of the trust estate created by the will of 
Diana Kearny Powell, deceased, pursuant to an order 
entered in the Court below on January 2, 1956 (JA 13). 


On September 1, 1958, the last surviving life tenant of 
the trust estate died, and appellee was required to make 
final distribution in accordance with the following provi- 
sion of the will: 


Fourth: * * * equally between my children now 
living, viz: the said William Glasgow Powell, Owen 
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Bullitt Powell, George Cuthbert Powell, the said 
‘Aimee Elizabeth Powell and the said Lucy Powell, 
the descendants of any who may die before the time 
of division hereinbefore fixed, to have and take the 
share of their deceased parents, it being my intention 
that my said daughters shall have the whole of said 
net income in equal shares so long as they live and 
are unmarried, and upon the marriage or death of 
one, the whole shall then be paid to the other until 
her marriage or death, when the entire property is 
to be equally divided among my children and the 
descendants of any deceased child or children as here- 
inbefore specified. (J.A. 9-10) 


Thereafter, and with appellant’s consent, an investiga- 
tion was made by the American Archives Association 
which indicated that all of the testatrix’ five children 
were deceased and that only one child was survived by @ 
descendant, who is the appellant Diana Kearny Powell 
(JA 25). 


Appellant then filed a motion for distribution of the 
entire estate to herself on the ground that she was the 
sole descendant of the testatrix to survive the life tenant 
(JA 18). However, appellee was unable to determine 
from the will whether the contention of appellant was 
correct, or whether the will should be construed as giving 
each of testatrix’ five children a vested remainder in 
one-fifth of the estate subject to being divested only by 
his or her death leaving descendants surviving prior to 
the termination of the life estate. Inasmuch as it ap- 
peared that four of the children died without surviving 
descendants prior to the time of distribution, appellee 
moved to have their successors in interest joined as 
parties to the proceeding and requested the instructions 
of the Court with respect to the proper distribution of 
four-fifths of the trust estate, it being clear from the 
terms of the will that appellant was entitled to receive 
one-fifth thereof (JA 27-32). 
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Appellee’s motion to add parties defendant and for 
instructions was granted (JA 33-34), and subsequently 
an order was entered denying appellant’s motion to com- 
pel distribution to her (JA 35). The new defendants 
were served either personally or by publication. and there- 
after appellant 2ntered her appearance as attorney for 
some fifteen of them. Subsequently, other counsel ap- 
peared for eight of the defendants for whom appellant 
had appeared (Rec.) and answers to appellee’s motion for 
instructions were filed (JA 43, 45). 


After all parties either had appeared or had been de- 
faulted by the Clerk, appellee moved for summary judg- 
ment and asked the Court to determine the proper dis- 
tribution of the trust estate as a matter of law (JA 45). 
Appellant, in behalf of herself and two other defendants, 
filed a crossmotion for summary judgment (JA 44), and 
memoranda in support of a construction of the will ad- 
verse to the position of appellant were filed in behalf of 


other defendants (JA 46, 47). 


Following the hearing on the motions, the Court below 
entered a final order construing the will and held that 
each of the five remaindermen designated therein re- 
ceived a vested remainder subject to being divested only 
by his or her death leaving descendants surviving prior 
to the time of distribution set forth in said will, and 
that as to each-of said remaindermen who died prior to 
the time of distribution leaving no surviving descendants, 
his or her remainder interest was not divested and was 
distributable to his or her successors in interest (JA 53- 
54). This appeal followed. 


SUMMARY OF ARGUMENT 


Appellee, as the trustee charged with the duty of mak- 
ing proper distribution of the trust estate, was entitled 
to join in the proceeding those persons having a possible 
interest in the distribution and to receive the instructions 
of the Court with respect thereto. 


Appellee was entitled to join those persons having 2 
possible interest, and to receive the instructions of 
the Court. 


The authorities are in overwhelming agreement that 
where a trustee is in reasonable doubt as to his duties, he 
is not compelled to act at his peril in administering the 
trust but is entitled to apply to the Court for instruc- 
tions. Thus in Scott on Trusts, Vol. II, Sec. 259 at p. 
1466, it is stated: 


The trustee is entitled to the instructions of the 
court as to the extent of his powers and duties, as to 
who are beneficiaries under the trust and as to the 
extent of their interests, as to the allocation or ap- 
portionment of receipts or expenditures between in- 
come and principal, and as to persons who are en- 
titled to the trust property on the termination of the 
trust. 

To the same effect are Bogert, Trusts & Trustees, 2nd 
Ed. §559, and the Restatement of the Law of Trusts, 
Qnd Ed., §259. It has long been the practice in this 
jurisdiction for the Court to instruct the trustee as to 
proper distribution. Warner v. Warner, 99 U.S.App.D.C. 
80, 237 F.2d 561; Scott v. Powell, 86 U.S.App.D.C. 277, 
182 F.2d 75. 


The persons added as parties defendant on the motion 
of appellee were ultimately determined by the Court below 
to be entitled to share in the distribution of the estate, 
and therefore it cannot be said their joinder was error. 
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CONCLUSION 


Appellee, as a stakeholder, takes no position as to 
whether the result reached by the Court below was cor- 
rect, but does contend that it had the right and duty to 
seek the instructions of the Court below and to bring 
before the Court all parties having a possible interest in 
the distribution. 


Respectfully submitted, 


Arraour P. Drury 
Jonny M. Lyynam 
Joun E. Poweii 
Henry H. Paice 


1341 G Street, N. W. 
Washington 5, D. C. 


Attorneys for Appellee 
National Savings and Trust 
Company, Successor Trustee 
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BRIEF FOR APPELLEES ANNE T. OGDEN AND. LESTER H. SELLERS, 
ANCILLARY EXECUTORS. OF THE ESTATE OF LUCY POWELL, DECEASED 


Cited States Court af Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,071 


DIANA KEARNY POWELL, 


NATIONAL SAVINGS AND TRUST COMPANY, 
Successor Trustee,. et al., 


Appeal from: an- Order of-the- United States Districe 
District Court for. the’ Districtof Columbia FILED : 
LP a RTS JA 


NI3, 


t 
Foc = 
BENJ. W. DULANY eS: 
822 Southern: Building 
Washington 5, D.:C 
Attorney for Appellees 


“> Anne T. Ogden and Lester H. 
; Sellers, Ancillary Executors.. =. 
DOUGLAS, OBEAR & CAMPBELL of the Estate of Ley Powell, peo 


Of Counsel 


(i) 


COUNTERSTATEMENT OF QUESTION PRESENTED 


In appellees’ opinion the question presented is 
whether the District Court correctly construed the will 
of Diana Kearny Powell, deceased, in holding that the 
five children of the Testatrix took vested remainders 
subject to divesting only (a) if they predeceased the 
life tenant, and (b) were survived by. issue. 


COUNTER-STATEMENT OF THE CASE 


STATUTES INVOLVED 


SUMMARY OF ARGUMENT 


ARGUMENT 


CONCLUSION 


TABLE OF CASES 


* Pyne v. Pyne, 81 U.S. App. D.C. 11, 154 F. 2d 297 


* Scott v. Powell, 86 U.S. App. D.C. 277, 182 F. 2d 75 


UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 16,071 


DIANA KEARNY POWELL, 
Appellant, 


NATIONAL SAVINGS AND TRUST COMPANY, 
Successor Trustee, et al., 


Appellees. 


Appeal from an Order of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLEES ANNE T. OGDEN AND LESTER H. SELLE 
ANCILLARY EXECUTORS OF THE ESTATE OF LUCY POWELL, DECE 


COUNTER-STATEMENT OF THE CASE 


Diana Kearny Powell (hereinafter for convenience referred to as 
"Testatrix") died a resident of the District of Columbia leaving a last 
will and testament bearing date the 25th day of May, 1895, and a codicil 
thereto bearing date the 27th day of June, 1902, which were duly 
admitted to probate and record on January 9, 1905, in the United States 
District Court for the District of Columbia. By said will and codicil the 
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entire estate of Testatrix was devised and bequeathed to her son William 


Glasgow Powell in trust. The said trustee was directed to pay the net 


income from the trust to his sisters Aimee Elizabeth Powell and Lucy 
Powell until the marriage or death of either of them, and upon the mar- 
riage or death of either of them to pay the entire income to the remain- 
ing sister until her marriage or death. The codicil provided that upon 
the marriage or death of either Aimee Elizabeth Powell or Lucy Powell, 
the income to be paid the remaining sister was limited to $1200 per an- 
num and any income in excess of $1200 per annum was to be paid to the 
other children of Testatrix, equally, and their heirs. Upon the marriage 
or death of both sisters, the trust terminated and the trustee was di- 
rected to make final distribution. 


Upon the death of William Glasgow Powell, Trustee, on May 11, 
1955, Lucy Powell, as surviving life beneficiary, brought this action in 
the court below for the appointment of a successor trustee. Subsequently, 
on January 3, 1956, the National Savings and Trust Company was duly 
appointed suecessor trustee of the said testamentary trust. Upon the 
death of Lucy Powell on September 1, 1958, the testamentary trust 
terminated and the corpus of said trust was distributable in accordance 
with the following provision of Testatrix' will: 


"FOURTHLY AND FINALLY to divide the said property 
absolutely and in fee, either in kind or by sale and 
conversion into money, equally between my children 
now living, vis: the said William Glasgow Powell, 
Owen Bullitt Powell, George Cuthbert Powell, the said 
Aimee Elizabeth Powell and the said Lucy Powell, the 
descendants of any who may die before the time of divi- 
Sion hereinbefore fixed to have and take the share of 
their deceased parents, it being my intention that my 
said daughters shall have the whole of said net income 
in equal shares so long as they live and are unmarried, 
and upon the marriage or death of one, the whole shall 
then be paid to the other until her marriage or death, 


when the entire property is to be equally divided among 
my children and the descendants of an deceased child 
or children as hereinbefore specified. (Emphasis added.) 
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For the convenience of the court pertinent data relative to the five 
children of Testatrix is set forth below: 


1. William Glasgow Powell, died on May 11, 1955, survived by 


issue, namely, a daughter, Diana Kearny Powell, appellant herein. 


2. Owen Bullitt Powell, died in March of 1936 without issue, and 


by will left his entire estate to his widow Milda Becker Powell. 
3. George Cuthbert Powell, died on February 3, 1943, without 
issue and intestate. 


4. Aimee Elizabeth Powell, died on February 16, 1941, without 
issue and by will left her entire estate to her sister, Lucy Powell. 


5. Lucy Powell, the surviving life tenant, died on September 1, 
1958, without issue and testate. 


Anne T. Ogden and Lester H. Sellers, uppellees herein, are the 
duly appointed, qualified and acting domiciliary executors of the Estate 
of Lucy Powell in Cape May, New Jersey, and are the duly appointed, 
qualified and acting ancillary executors of the Estate of Lucy Powell in 
the District of Columbia. 


The successor trustee being in doubt as to the proper distribution 
of the corpus of the trust under the above quoted provision of Testatrix' 
will asked leave of the District Court to add all possible claimants as 
parties defendant in the aforesaid action and sought the instructions of 
the court. On December 21, 1959, the court below authorized the suc- 
cessor trustee to add as parties defendant all possible claimants (includ- 
ing Anne T. Ogden and Lester H. Sellers, ancillary executors of the 
Estate of Lucy Powell, deceased) and thereafter they were made parties 
defendant. 


On May 23, 1960, the National Savings and Trust Company, as 
successor trustee, filed a motion for summary judgment seeking a 
construction of the above quoted portion of the will of Testatrix which 
governed the distribution of the corpus of the trust. Thereafter appellant 
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filed a cross motion for summary judgment urging upon the court a con- 


struction which would give her the entire corpus of the residuary trust. 
Subsequently Anne T. Ogden and Lester H. Sellers, ancillary executors 
of the Estate of Lucy Powell, deceased, filed a memorandum of points 
and authorities urging a different construction which would in effect give 
to the Estate of Lucy Powell an interest in the corpus of the residuary 
trust. Other claimants also filed memoranda adopting the construction 
advocated by these appellees. These motions were heard in the court 
below by Judge Holtzoff who entered a final order on October 5, 1960, 


adopting the construction advocated by these appellees. 

Appellant in her brief has made frequent reference to her cross- 
claim against these appellees based upon alleged fraud. This cross- 
claim came on for hearing in the court below on December 21, 1960, 
and was dismissed on opening statement. 


STATUTES INVOLVED 
District of Columbia Code (1951), Title 45, Section 812 . 
$45-812 [ 25:272]. Vested and contingent future estates. 


A future estate is vested when there is a person 
in being who would have an immediate right to the 
possession of the land upon the expiration of the inter- 
mediate or precedent estate, or upon the arrival of a 
certain period or event when it is to commence in pos- 
session. It is contingent when the person to whom or 
the event upon which it is limited to take effect in pos- 
session or become a vested estate is uncertain. (Mar. 
3, 1901, 31 Stat. 1351, ch. 854, §1022.) 


SUMMARY OF ARGUMENT 


The corpus of the testamentary trust in question was distributable 
to the five children of the Testatrix who each held a vested remainder 
in the corpus of said trust. These vested remainders;are subject to 
supplanting rather ‘than alternate limitations and can thus only be divested 
if, (a) the said children predeceased the life tenant, and (b) were 
survived by issue. 


ARGUMENT. 


The key words in the disputed portion of the will in question are 
the words "to divide the said property absolutely and in fee between my 
children now living." (emphasis added) This clearly shows the testa- 
mentary intention to leave to each of testatrix' five children a vested 
remainder in the corpus of this trust. (Title 45, Section 812, District 
of Columbia Code.) The question of construction is under what circum- 
stances, if any, this vested remainder divests. The will specifically 


provides that the remainder shall divest in favor of the eee of 


any [ child] who may die before the time of division." The will does not 
provide for the divesting of the remainder interest of the children of the 
testatrix who may die without descendants "before the time of division" 
either expressly or by implication despite the claim of Diana Kearny 
‘Powell, as the sole descendant of William Glasgow Powell, to the con- 
trary. The testatrix clearly desired to give each of her five children an 
equal share of her estate in fee. This bequest to her children was sub- 
ject to the paramount interest of the testatrix in the welfare of her two 
unmarried daughters while they remained single. Upon the death or mar- 
riage of both of said daughters, the five children would come into pos- 
session of their fee shares of the estate. The testatrix' desire to insure 
the fact that the share of any child dying prior to distribution leaving 
descendants would go to the surviving descendants of such deceased child 
is both normal and clearly expressed in the will. If testatrix had wanted 
to divest the share of any of her children who died without surviving de- 
scendants prior to "the time of division" in favor of her other children 
or their issue, she could have and it is submitted would have expressly 
so provided. The will being silent on this point, a provision containing 
such a supplanting limitation in favor of testatrix' other children or 
their issue cannot now be properly added to or read into the will. 


The language of the will construed in Pyne v. Pyne, 81 App. D.C. 
11, 154 F. 2d 297 (1946) is strikingly similar to that in the instant case. 


That will provided: 


" * * * T give, devise and bequeath the same to my 
daughter Caroline C. F. Pyne, for and during her 
natural life; and after her death, I give, devise 
and bequeath all my right, title and interest in the 
aforesaid land and premises to my three other 
children, * * * John Pyne, Charles L. Pyne, and 
Henry R. Pyne, their heirs and assigns forever, 
share and share alike. And in any case, if any one 
of my said three children, John Pyne, Charles L. 
Pyne, and Henry R. Pyne, should die leaving a de- 
scendant or descendants, said descendant or de- 
scendants to take the share his, her or their 
parent would have taken had he lived." 


Construing this language, our Court of Appeals held: 


"In the language of future interests * * * we 
hold that upon the death of the testatrix, each 
designated remainderman took a vested remainder 
in fee siraple subject to be divested in the event of his 
death, leaving a descendant, prior to the death of the 
life tenant; that upon the event of divestment, the 
Substituted remainderman took the remainder." 
(Emphasis added.) 


Thus unless both conditions are met (namely, (a) death of the 


remainderman during the preceding life estate, and (b) survival of de- 


scendants of the deceased remainderman), the remainderman has a 
remainder interest which is absolutely vested in him and which can be 


bequeathed by him by will. 


In Scott v. Powell, 86 U.S. App. D.C. 277, 182 F. 2475 (1950) 
Judge Prettyman in construing a Similar will gave the following examples 
of alternate and supplanting limitations which are applicable and helpful 


in arriving at the proper construction of the will in question: 


1m * * Suppose a testator named Kopac leaves his 


property in trust to pay the income to his wife for 
her life, and provides that 'upon her death, all my 
property shall be transferred in fee simple absolute 
to my son, John, if he be then living, or to his chil- 
dren, if any such be then living.' After his father 
dies, John is ready to take the property any time 
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his mother might die; his interest is, therefore, 
a vested one under our statutory definition of vested 
interest. If John dies leaving a child while Mrs. 
Kopac, Sr., is still living, that child is ready to 
take the property whenever its grandmother dies, 
and so its interest is vested as soon as John dies. 
But suppose John has no child and dies while Mrs. 
Kopac, Sr., is still living. According to the will, 
John must be living at his mother's death in order to 
take the property. So, while his interest is ‘vested' 
while he is living, he could take nothing unless he is 
living when his mother dies. In other words, if 
John had no child and died while his mother was 
living, his other heirs, whoever they might be, would 
take nothing, because he had nothing to leave them. 
The property would 'revert'. Such a provision ina 
will is an ‘alternative limitation’, because under it 
either John or, in the alternative, his child would 
take the property, if either or both were living at 
Mrs.Kopac's death." (Emphasis added.) 


The difference between the langugage used by Judge Prettyman in 
illustrating an alternative limitation and the language of the will here in 
question is clear. The testatrix by leaving the remainder of her estate 


to her five children "now living" does not establish the condition pre- 


cedent of survival of a prior life estate as is the case in Judge|Pretty- 
man's example where the remainder is left to a son "if he then be living." 


Judge Prettyman's example of a supplanting limitation is as follows: 


"Now let us suppose that Mr. Kopac had written, 
"Upon my wife's death, all my property shall be 
transferred to my son, John, but if he has died before 
that time leaving a child, all my property shall then 
to that child.' That provision leaves the property t 
John except for a combination of circumstances, w: 
is that John has a child and then dies before Mrs. 
Kopac dies. In that event, the will says that the chi 
should take the property. John could not (e.g., by a 
sale of his interest) circumvent the direction of the 
will and prevent the child from taking the property. 
But John does not have to survive his mother in ord 
to take the property. He is ‘divested’ of his intere: 
only by the stated combination of events. This is 
called a ‘supplanting limitation’, because the child 
supplants John as remainderman if John dies before 
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Mrs.Kopac dies. But suppose John has no child. 
In that event, the will does not say that he shall 
lose his interest if he dies before Mrs. Kopac. If 
he should die without a child, only one of the two 
events specified in the will would have occurred. 
In such a situation, John's interest would pass to 
his estate."" (Emphasis added.) 

It is submitted that in the instant case the language used by the 
testatrix,while not identical to Judge Prettyman's example,clearly sets 
forth a supplanting limitation. Thus the vested remainder of testatrix' 
five children is only divested upon (a) the death of the remaindermen 
during the preceding life estate, and (b) the survival of descendants of 
such deceased children. Only one of the remaindermen, William 
Glasgow Powell, died during the preceding life estate survived by a de- 
scendant, namely, Diana Kearny Powell. The said Diana Kearny Powell 
therefore supplants him as the vested remainderman of his one-fifth of 
the corpus of the trust. The remaining four children of testatrix died 
without issue and their respective one-fifth shares of the corpus of the 


trust passed by will or by intestacy, as the case may be. 


CONCLUSION 


In the words of Judge Holtzoff as he rendered his opinion in the 
court below, "While it is often said that no will has a twin brother, never- 
theless the case of Pyne v. Pyne, 81 Appeals D.C. 11, supports the con- 
struction adopted by this Court." 


It is respectfully submitted that the construction adopted by the trial 
court is correct and that its decision should be affirmed. 


| Respectfully submitted, 


BENJ. W. DULANY, 
822 Southern Building 


Washington 5, D. C. 


DOUGLAS, OBEAR Attorney for Appellees 
& CAMPBELL / Anne T. Ogden and Lester H. Sellers, 
| Ancillary Executors of the Estate of 
Or Counsel, Lucy Powell, deceased. 
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PETITION FOR REHEARING EN BANC 


Petitioner Diana Kearny Powell, pro se, an attorney and counsellor 
in good standing of the bar of this Court, hereby petitions this Court for a 


rehearing en banc of a judgment of the District Court, rendered 


September 


20, 1960, and affirmed on appeal, July 31, 1960, Circuit Judge Prettyman 
dissenting, and in support of this petition respectfully alleges as follows: 
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1. Petitioner seeks review of said judgment by which the grant of 
the corpus of the estate under the will of petitioner's grandmother Diana 
Kearny Powell is so construed as to alienate four-fifths of said estate 
to strangers, contrary to the express provisions of the will. The terms 
of the will are clear and explicit, spelling out the intent of testatrix in 
unambiguous terms which in the course of fifty years' duration of the 
preceding trust estate were never questioned by any person having a 
bona fide interest in the estate. These terms are as follows: 


"| . and upon the marriage or death of both daughters 
then fourthly and finally to divide the said property abso- 


lutely and in fee, . . . it being my intention that [ upon 
termination of the trust] the entire property is to be 
equally divided among my children and the descendants 


of any deceased child or children as hereinbefore speci- 
fied. 


These terms are as clear and axiomatic as a mathematical problem, the 
only uncertainty being which members of the class designated|in the will, 
the five children of testatrix and the descendants of a deceased child or 
children, would be in being and capable of taking the property absolutely 
and in fee at the time of distribution, that is, at the termination of the 
particular estate. The admitted facts disclose petitioner Diana Kearny 
Powell, only child of William Glasgow Powell, one of the five children 
named by testatrix, to be the only survivor of the class designated in the 


will entitled to take the entire estate upon termination of the trust by the 
death in 1958 of Lucy Powell, the surviving life beneficiary. Therefore 


petitioner respectfully prays the Court to so find and to reverse the 
decision in accordance with the dissent by Judge Prettyman. 


2. The decision of the District Court and of the majority opinion 
is patently based upon misstatement of the terms of the will by petitioner's 
opponents, leading the Court to confuse the vesting of a future] estate in 
remainder in the five children of testatrix at the time of her death, which 
by the terms of the will was subject to be divested by a condition subse- 
quent, their death prior to final distribution, on the one hand, and on the 
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other hand the final vesting, absolutely and in fee, to take effect upon 
termination of the trust by death or marriage of the two life beneficiaries. 
The terms of the will, carefully drafted by experienced counsel, contem- 
plate several possibilities which might have existed at the termination 

of the trust, but specifically and unequivocally provide against| alienation 
of the estate to collaterals and strangers. Nowhere in the will are the 
shares of the beneficiaries of the remainder separated into one-fifth 
parts, as petitioner's opponents have repeatedly misstated it, and nowhere 
does it grant the fee prior to termination of the trust, but on the contrary 
plainly states ". . . equally divided among my children and the descend- 
ants of a deceased child or children", it being unknown what conditions 
might then prevail at termination of the trust. The obvious purpose of 

the language was to preserve for a married daughter, and in the event 

of her death before distribution, to her descendants, the same|rights 
granted to the three sons and their descendants, and not to benefit 
collateral claimants. Therefore, petitioner submits that the decision 
should be reversed, as recommended by Judge Prettyman. 


3. The District Court, and the majority opinion on appeal, specifi- 
cally cite the ruling in Pyne v. Pyne? as basis for their decision, but 
Judge Prettyman, who wrote the opinion in Pyne v. Pyne, in his dissenting 
opinion in this case specifically cites Pyne v. Pyne as supporting peti- 
tioner's contention. The majority opinion on page 3 states that "Read 
as Judge Prettyman reads it, the second part of the sentence js not an 
explanation but a repudiation of the vesting clause," but it is rather the 
interpretation of the majority opinion which is a repudiation of the vest- 
ing clause, and of the accepted meaning with fixed legal consequences. 
The vested right in the future estate was subject to being divested by 
the death of the grantee, and was not an estate in possession but merely 
a future right held in common with each of the other grantees having a 
similar future interest in the entire as yet undivided property. At no 


1 pyne v. Pyne, 81 U.S. App. D.C. 11, 154 F.2d 297 (D.C. Cir. 1946). 
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time was a severance effected prior to the time designated by the will, 
the death of the surviving unmarried daughter and life tenant, Lucy 
Powell, on September 1, 1958. At that time the will provides "then 
fourthly and finally to divide the said property absolutely and in fee," 
among the persons designated by the will as entitled to the future right 
in the entire undivided property. But each of the five children of testa- 
trix named in her will died prior to the vesting of the estate absolutely 
and in fee, effected by the termination of the life interest by the death 
of Lucy Powell, the last surviving child named in the will of testatrix. 
Petitioner Diana Kearny Powell, as only child of William Glasgow 
Powell, had previously succeeded to the rights of her father upon his 
death in 1955, which then was a vested future interest in the entire re- 
mainder, held in common with Lucy Powell, but upon the death) of the 
life beneficiary Lucy Powell, became a vested present interest, finally, 
absolutely and in fee, to the entire property, in petitioner, standing in 
the place of her father, no other child of testatrix having left surviving 
issue. This interpretation is supported by the ruling in Pyne v. Pyne, 
cited by the court, which holds "Since John Pyne's assignment/to Henry 
Pyne carried John Pyne's interest only, it was ineffective as against [ the 
substituted remainderman]." _. Scott v. Powell? and other cited cases 
do not hold differently, and the further wording of this will, quoted by 
Judge Prettyman in his dissent, removes all possible doubt. Petitioner 
respectfully prays that the Court reverse the decision. 


Respectfully submitted, 


DIANA KEARNY POWELL, pro se 


1500 Massachusetts Ave.] N.W. 
Washington 5, D. C. 


Attorney and Counsellor at Law 


2 
Scott v. Powell, 80 U.S. App. D.C. 277, 182 F.2d 75 (D.C. Cir. 1950). 


CERTIFICATE 


Diana Kearny Powell, a member in good standing of the bar of this 
Court, does certify that this Petition for Rehearing en banc is presented 
in good faith and not for the purposes of delay and respectfully| requests 
oral argument on this petition if the Court will grant the same} 


Diana Kearny Powell, pro se 
1500 Massachusetts Ave.,N.W. 
Washington 5, D. C. 

Attorney and Counsellor at Law 


CERTIFICATE OF SERVICE 


I hereby certify that copies of the foregoing Petition for Rehearing 
en banc have been served by personal service at the offices of counsel of 
record for the appellees, Henry H. Paige, Esq., Drury, Lynham and 
Powell, 312 Colorado Building, Washington 5, D. C., attorneys for the 
National Savings and Trust Company, Successor Trustee; Benjamin W. 
Dulany, Esq., 822 Southern Bidg., Washington 5, D. C., attorney for the 
executors of the estate of Lucy Powell, deceased; Nathan Wald, Esq., 
1129 Vermont Ave., N.W., Washington 5, D. C., attorney for Martha 
Powell Nistler and certain other appellees, this 1" "day of August, 1961. 


Diana Kearny Powell 


APPENDIX A 


Excerpt from Exhibit D [To Motion] - Report of the American Archives Assn. 


In re: Estate of DIANA KEARNY POWELL 


DIANA KEARNY 
b. January 4, 1844 


m.ROBERT RANDOLPH POWELL-~! 


June 21, 1870 

Cape May, New Jersey 
d. November 30, 1904 

Washington, D. C. 


: 1. WILLIAM GLASGOW POWELL 


b. September 8, 1871 
St. Louis, Missouri 
m(1) ALICE Van VOORHEES JOLINE --- 1. 
February 8, 1902 
Camden, New Jersey 
d. July 8, 1926 
Camden, New Jersey 


m(2) EMILIA CATHERINE LUMPERT--- 
November 24, 1928 
Washington, D.C. 
d. May 11, 1955 
Vence, Alpes 
Maritimes, France 


. OWEN BULLITT POWELL 
b. August 12, 1872 
Cape May, New Jersey 


m(1) CLARELLA aka CLARITA STANLEY 1, 


May 25, 1910 
Chicago, Illinois 


m(2) MRS. MILDA E, BECKER 
June 9, 1918 
St, Jacob, Illinois 
d. March 26, 1936 
St. Jacob, Illinois 


. GEORGE CUTHBERT POWELL 
b, July 26, 1876 
Cape May, New Jersey 
™m(1) HELEN von LENTEN 
1910 
New York 
m(2) DOCIA McGOWAN 
March 12, 1939 
Hollis, Oklahoma 
d, February 3, 1943 
Amarillo, Texas 


. AIMEE ELIZABETH POWELL 
b, September 22, 1879 
Cape May, New Jersey ------- ad 
d. February 16, 1941 
Washington, D, C. 


. LUCY POWELL 
b. August 24, 1881 
Cape May, New Jersey 
d, September 1, 1958 
Cape May, New Jersey 


STILLBORN INFANT 
b. 1906 


San Francisco, Calif, 


2. DIANA TEMPLE KEARNY 


POWELL 
b, April 15, 1910 
Washington, D.C. 


NO ISSUE 


OWEN B. POWELL, Jr. 

b. June 24, 1913 
Louisiana, Missouri 

d, il 15, 1935 
Louisiana, Missouri 


NO ISSUE 


Appendix B 


EXCERPT FROM 
TERMS OF TRUST FROM DECISION 


* * %* Under the terms of the trust one-half of the trust income 


was given to each of two daughters of testatrix for life or until marriage, 


and upon the marriage or death of both daughters, then 
fourthly & finally to divide the said property absolutely 
and in oR ~ | equally between my children now living, 
viz: the said William Glasgow Powell, Owen Bullitt 
Powell, George Cuthbert Powell, the said Aimee Eliza- 
beth Powell and the said Lucy Powell, the descendants 

of any who may die before the time of division herein- 
before fixed, to have and take the share of their deceased 
parents, it being my intention that my said daughters 
shall have the whole of said net income in equal shares 
so long as they live and are unmarried, and upon the mar- 
riage or death of one, the whole shall then be paid to the 
other until her marriage or death, when the entire prop- 
erty is to be equally divided among my children and the 
descendants of any deceased child or children as ° herein- 


before specified. (Emphasis added.) 


| Filed November 8, 1960] 
TRANSCRIPT OF PROCEEDINGS 


September 20, 1960 
Washington, D. 


The above-entitled matter came on for hearing on motion before 
The HONORABLE ALEXANDER HOLTZOFF, a United States District 
Judge, at 1:50 P.M. 

* * 
PROCEEDINGS 
THE DEPUTY CLERK: Powell versus Powell, et al. 
* * * 
RULING 

THE COURT (J. Holtzoff): The Court is of the opinion that each of 
the four children named in the fourth paragraph of the will took a vested 
remainder subject to being divested in the event that the child| died prior 
to the death of the life tenants without issue. 

And the Court will order distribution on that basis. While it is 
often said that no will has a twin brother nevertheless the case of Pyne 
versus Pyne, 81 Appeals D. C. 11, supports the construction hereby 
adopted by this Court. 

You may submit your order. 

MR. DULANY: Ionly wanted to clarify whether Your Honor's 
ruling — I did not hear it correctly. What I want to know if I did hear 
it correctly. Did Your Honor say, it would be divested if the child died 
with issue or without issue ? 

THE COURT: The child died with issue. 

MR. DULANY: With issue. 

THE COURT: I intended to say with issue. 

MR. DULANY: I thought you said without issue and then referred 
to the Pyne case and I was not sure. 

THE COURT: I am following the construction of the Pyne case. 


EXCERPTS FROM DISSENTING OPINION 


PRETTYMAN, Circuit Judge, dissenting: The basic rule of the 
law of wills, as I understand it, is that the intention of the testator, if 
it can be ascertained from language in the will, governs. This means 
what he intended as a matter of practical reality in his own mind, in so 
far as his words indicate his purpose. That question is devoid of con- 
sideration of legalisms and the niceties of judicial semantic ascription. 


In the case at bar the testatrix clearly stated her intention that 
her property was to remain in her own family, with her own descendants. 
In the last part of the long sentence from which the court quotes in its 
opinion, she wrote: 

"* * * it being my intention that [if both daughters 

died or married] the entire property is to be equally di- 

vided among my children and the descendants of any 

deceased child or children as hereinbefore specified." 

The purport of that emphasis upon her intention seems to me in- 
disputable. She had in mind, and attempted to make clear, that at the 
time when the division was appointed to take place, i.e., when the prop- 
erty was rid of its incumbent trust, her property should go to her own 
children and their descendants, and to no one else. Since that intention 
is clear, that ends the matter. The property must go as intended. 

* * * * * 


The cases cited by the court, Pyne v. Pyne,* Scott v. Powell? 


and Episcopal Eye, Ear and Throat Hospital v. Goodwin, ° do not suggest 
a different view. In Pyne v. Pyne we carefully pointed out: 


"The basic, always controlling, rule in the construc- 
tion of wills is the intent of the testator. If that intent can 
be discerned in the language of the will, read, of course, 
in the light of the surrounding circumstances, there is an 
end to the matter.” 


Ee ae ee Se 
4 81U.S. App. D.C. 11, 154 F.2d 297 (D.C. Cir. 1946). 
5 86 U.S. App. D.C. 277, 182 F.2d 75 (D.C. Cir. 1950). 
6 107 U.S. App. D.C. 375, 278 F.2d 255 (D.C. Cir. 1960). 
7 81 U.S. App. D.C. at 14, 154 F.2d at 300. 
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We searched that will for "indicia of intent" and then went on to say: 

"If these indicia of intent within the will be not conclusive, we must 
ascertain the meaning which the law attaches to the provision in con- 
troversy.'"® We found that the available "indicia of intent" and|the law's 
construction of the terms were the same. In Scott v. Powell we meticu- 
lously searched the whole will and considered its "scheme", and thus 
ascertained an "evident intent that the property should go to the testa- 
trix's descendants so long as there were any." In Episcopal Eye, Ear 
and Throat Hospital v. Goodwin, the problem which arose sixty-three 
years after the will had been written was obviously not contemplated 

by the testatrix, and so we laboriously applied the law's rules of con- 
struction. All three of those cases were correctly decided, in|my judg- 
ment. None of them applies to the case at bar. In this latter the actual 
intent of the testatrix is clear, and we should not belabor the matter. Her 


intention is all there is to the case. 


I would reverse. 


8 81 U.S. App. D.C. at 15, 154 F.2d at 301. 


9 86 U.S. App. D.C. at 283, 182 F.2d at 81. 
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APPELLANT'S COUNTERSTATEMENT OF QUESTION 
PRESENTED BY BRIEF FOR ANNE T. OGDEN AND 

LESTER H. SELLERS, EXECUTORS OF THE ESTATE 
OF LUCY POWELL, DECEASED 


In appellant's opinion, the question raised by the Brief 
of Anne T. Ogden and Lester H. Sellers, Executors of the 
Estate of Lucy Powell, deceased, is whether the single word 
‘now'’ used in the naming of the five children of testatrix as 
remaindermen indicated her intent to alienate four-fifths of 
the remainder estate from the only surviving remainderman 
and descendant at the time of division specified in the will. 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,071 


DIANA KEARNY POWELL, 
Appellant, 


NATIONAL SAVINGS AND TRUST COMPANY, 
Successor Trustee, 


Appellee. 


Appeal from an Order of the United States 
District Court for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


COUNTERSTATEMENT OF THE CASE ON POINTS RAISED 
BY BRIEF OF ANNE T. OGDEN AND LESTER H. SELLERS, 
EXECUTORS OF THE ESTATE OF LUCY POWELL, DECEASED 
Appellant submits this Reply to the Brief of Anne T. Ogden and 
Lester H. Sellers, Executors of the Estate of Lucy Powell, deceased, on 


the premise that they can appear only as amici curiae under General 


Rules of the United States Court of Appeals, Rule 18(j), and not as 


appellees. 


; 
t 
? 2 


Anne T. Ogden and Lester H. Sellers, executors of the estate of 


Lucy Powell, deceased, are without status to claim under the will of 
testatrix Diana Kearny Powell, being neither named remaindermen nor 
descendants substituted in the place of a deceased remainderman, as 
provided by the will. They have not been substituted in the place of 
their decedent undér Rule 25 of the Federal Rules of Civil Procedure 
(Ap't. Br. p. 4-5) as claiming the rights of Lucy Powell, and propound 
a claim in fact opposed to that of their decedent and to their own earlier 
position (JA 4-8, 13 (Order), 14 (Default) ). Their first appearance in 
this case was on September 17, 1959, by counsel who had previously 
appeared for the Successor Trustee, at which time they served appel- 
lant (defendant in the court below) with their opposition to her Motion 
for Distribution (JA 26) although they were not parties at that time. 
Counsel for the Successor Trustee at that time and in later hearings, 
affirmatively promoted in oral argument the claims of the estate of 
Lucy Powell and opposed those of appellant and of others named as 
interested parties in the court below, thereby influencing the court 

to enter an erroneous decision favorable to the claims of the executors 
of the estate of the deceased life beneficiary. Earlier orders referred 
to were not final orders from which appeal could be taken. 


ARGUMENT 


UNWARRANTED EMPHASIS ON THE WORD "NOW" BY INTER- 


VENORS IS AN ATTEMPT TO FRUSTRATE THE CLEAR INTENT 

OF TESTATRIX EXPRESSED IN THE WILL TO PRESERVE HER 

ESTATE FOR HER OWN DESCENDANTS SURVIVING AT THE 

TIME OF DISTRIBUTION. 

The executors of the estate of Lucy Powell, deceased, in their 

brief and in prior pleadings, misquote the will of the ‘testatrix, Diana 
Kearny Powell, by stressing the word "now" and by omitting pertinent 
parts which clearly designate the time of division and distribution 
specified in the will: 
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"| , . and upon the marriage or death of both daughters, 
THEN fourthly and finally to divide the said property, 
etc.” (JA 9) [emphasis added] 

Further, for the purpose of frustrating the intent of testatrix and to give 
a color of validity to their false claims, they circumvent the clear state- 
ment of intention of testatrix: 


[ upon termination of the particular estate] ''WHEN the 
ENTIRE PROPERTY is to be EQUALLY DIVIDED among 


my children and the descendants of any deceased child or 
children. . ."' (JA 10) 


The executors of the life beneficiary, disregarding this plain statement, 
claim that the whole will revolves around the word "now," which could 
not possibly indicate the time of division specified in the will, since it 
refers to a time before the death of testatrix and before the marriage 
of any of the remaindermen or the birth of any grandchild entitled to 
take the share of a deceased parent. 


Nowhere in the will is there any word to indicate intent to "divest" 
any interest in the remainder upon any of the remaindermen becoming 
parents (as in the case of divesting of the life interest by marriage) and 
certainly no such intent can be read into the will by strangers of dubious 
status propounding an adverse claim after fifty years. Neither) is there 


any indication that the word "now," upon which the executors si the 


estate of the life beneficiary place such emphasis, has different applica- 
tion to appellant's father, William Glasgow Powell, or to Owen/| Bullitt 


Powell, because, as it happened, they later became parents. 


Clearly, substitution is provided for the child of a deceased 
remainderman for WHATEVER share the parent would be entitled to 
take at the time of division (JA 10), the amount of each share by its 
terms being unknown until the time of division on termination of the 
particular estate, whether by death or marriage of the two daughters. 
Pyne v. Pyne, 61 U.S. App. D.C. 11, 154 F.2d 297, far from supporting 
the contention of the executors of the estate of Lucy Powell, construes 
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rights of remaindermen surviving at the time of distribution and specifi- 
cally excludes claim of those taking by will. (Ap't Br. p. 11). 


The Code provision cited in the brief of the executors of the estate 
of Lucy Powell (p.'4) is inapplicable, Title 45 covering only real property. 
The only real property involved in the instant case is located in New 
Jersey, where the District of Columbia Code does not apply, but where 
it ig well-settled law that the construction of wills to effect the intent of 
the testatrix takes priority over any rule of interpretation that named 
beneficiaries take individually: 

|. where the gift is to named persons who do make up a 

class, if other parts of the will disclose that it was testator's 

intention that they take as a class and not individually, the 

will will be construed accordingly." Rippel v. King, 126 N.J. 


Eq. 297, 8 A.2d 777, aff'd in 128 N.J. Eq. 179, 15 A.2d 758, 
Court of Chancery, 1939. 


Other cases, and specifically, Lawes v. Lynch, 6 N.J. 1, 76 A.2d 885, 
(N.J. Sup. Ct. 1950) reaffirm the same principles and substantially define 
the rule of interpretation and gifts to a class as in appellant's brief, p. 9 
et seq. 

Scott v. Powell, 86 U.S. App. D.C. 277, 182 F.2d 75 (1950) is cited 
by both the Appellee and by the executors of the life beneficiary in sup- 


port of their positions. This case is essentially DISSIMILAR, since NO 


remainderman survived the life estate in that case, raising a substantial 
question of distribution. The cited illustrations are admittedly hypothetical 
and dicta, and further, refer (as in the Pyne case, supra) only to the right 
of a parent to alienate the interest of his own child (Ex'rs Br. p. 7). 
Nevertheless, the quotations of opponents clearly support appellant's 
position, not theirs: 


"| . if John had no child and died while his mother [life 


beneficiary] was living, his other heirs, whoever they 
might be, would take nothing because he had nothing to 


leave them. The property would revert." 
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In reference to the second quotation from Scott v. Powell, a supplanting 
limitation may give the remainder to a child or descendant, to|a brother 
or sister, to a niece or nephew, or to any other person. It is immaterial, 
therefore, whether the estate passes by an alternative or supplanting 
limitation, or whether the preceding remainder interest is terminated 
because it was contingent, or was vested subject to divesting upon the 
happening of an event which did in fact happen before final division of 

the estate, if the ultimate remainderman is in being and clearly identified 
as the person entitled to take under the will. (Pyne v. Pyne, supra, Ap't 
Br. p. 11). 


CONCLUSION 


Appellant submits that no bona fide controversy can exist over the 
crystal clear intent expressed in the will of testatrix, and that/no party 
other than appellant has shown or proved a claim as remainderman 


(named or substituted) designated by the will to take the entire remainder 
estate. 


Respectfully submitted, 


DIANA KEARNY POWELL, 


1500 Massachusetts Ave., 
Washington 5, D. C. 


Attorney at Law 


